Texas Register by Texas. Secretary of State.
Volume 21 Number 63 August 26, 1996                                                                     Pages 8063-8204
This month’s front cover artwork:
Artist:  Korinne Kubena
11th grade
East Bernard High School, Easte Bernard ISD
School children’s artwork has decorated the blank filler pages of the Texas Register
since 1987. Teachers throughout the state submit the drawings for students in grades  K-
12. The drawings dress up the otherwise gray pages of the Texas Register and introduce
students to this obscure but important facet of state government.
Starting with the February 27, 1996 issue, we will display artwork on the cover of
each Texas Register. The artwork featured on the front cover is chosen at random.
The artwork is published on what would otherwise be blank pages in the Texas
Register. These blank pages are caused by the production process used to print the Texas
Register. The artwork does not add additional pages to each issue and does not increase
the cost of the Texas Register.
For more information about the student art project, please call  (800) 226-7199.
Texas Register, ISSN 0362-4781, is published twice weekly 100 times a year except February
23, March 15, November 8, December 3, and December 31, 1996. Issues will be published by the
Office of the Secretary of State, 1019 Brazos, Austin, Texas 78701. Subscription costs: printed,
one year $95, six month $75. Costs for diskette and online versions vary by number of users (see
back cover for rates). Single copies of most issues for the current year are available at $7 per
copy in printed or electronic format.
Material in the Texas Register is the property of the State of Texas. However, it may be
copied, reproduced, or republished by any person without permission of the Texas Register
Director, provided no such republication shall bear the legend Texas Register or “Official”
without the written permission of the director.
The Texas Register is published under the Government Code, Title 10, Chapter 2002.
Periodical Postage is paid at Austin, Texas.
POSTMASTER: Please send form 3579 changes to the Texas Register, P.O. Box 13824, Austin,
TX 78711-3824.
a section of the Texas Administrative Code
Office of the Secretary of State Dana Blanton
P.O. Box 13824 Daneane Jarzombek
Austin, TX 78711-3824
(800) 226-7199 Texas Register
(512) 463-5561 Carla Carter
FAX (512) 463-5569 Ann Franklin
Roberta Knight
Secretary of State - Antonio O. Garza, Jr. Jamie McCornack
Mimi Sanchez
Director - Dan Procter Patty Webster
Assistant Director - Dee Wright Technical Support
Eric Bodenschatz
Circulation/Marketing





Public Utility Commission of Texas
Substantive Rules









Texas Real Estate Commission
Provisions of the Real Estate License Act
22 TAC §535.154..........................................................................8076




28 TAC §§19.1501 - 19.1503.......................................................8083
28 TAC §§19.1503-19.1504..........................................................8085
Comptroller of Public Accounts
Tax Administration
34 TAC §3.351..............................................................................8086
Funds Management (Fiscal Affairs)
34 TAC §5.52, §5.53.....................................................................8086
34 TAC §5.56................................................................................8087
34 TAC §5.56................................................................................8087
Texas Commission for the Blind
Vocational Rehabilitation Program
40 TAC §163.4..............................................................................8089
40 TAC §§163.50, 163.51, 163.52...............................................8090
§§163.50, 163.51, 163.52..............................................................8091
40 TAC §163.61............................................................................8091
Texas Department on Aging
General Service Requirements
40 TAC §270.2, §270.5.................................................................8092
40 TAC §270.6, §270.8.................................................................8095
ADOPTED RULES





Nursery Products and Floral Items
4 TAC §§22.1–22.6.......................................................................8098











Texas Department of Health






Texas Water Development Board
Financial Assistance Programs
31 TAC §363.505..........................................................................8180
State Water Pollution Control Revolving Fund
31 TAC §375.52............................................................................8181
Comptroller of Public Accounts
Tax Administration
34 TAC §3.21................................................................................8181
Employees Retirement System of Texas
Insurance
34 TAC §§81.1, 81.7, 81.11.........................................................8182
EXEMPT FILINGS
Notification Pursuant to the Texas Insurance Code, Chapter 5,
Subchapter L..................................................................................8183





State Office of Administrative Hearings
Thursday, August 29, 1996, 1:30 p.m..........................................8187
Texas Commission on Alcohol and Drug Abuse (TCADA)
Wednesday, August 28, 1996, 11:00 a.m.....................................8187
Credit Union Department
Thursday, August 29, 1996, 8:00 a.m..........................................8187
The Daughters of the Republic of Texas, Inc.
Thursday, September 5 and Friday, September 6, 1996, at 8:30 a.m.
(both days).....................................................................................8187
Texas Education Agency (TEA)
Monday, September 9, 1996, 10:00 a.m. .....................................8188
State Board for Educator Certification
Friday, September 6, 1996, 10:00 a.m.........................................8188
State Employee Charitable Campaign
Thursday, August 29, 1996, 3:30 p.m..........................................8188
Texas Public Finance Authority
Tuesday, August 27, 1996, 3:00 p.m............................................8188
Fire Fighter’s Pension Commission
Thursday, September 5, 1996, 1:00 p.m.; Friday, September 6, 1996,
8:30 a.m.........................................................................................8189
Office of the Governor
Thursday, August 29, 1996, 9:30 a.m..........................................8189
Friday, September 6, 1996, 9:30 a.m. ..........................................8189
Monday, September 9, 1996, 9:30 a.m. ....................................... 8189
Thursday, September 19, 1996, 9:30 a.m.....................................8189
Texas Growth Fund
Wednesday, August 21, 1996, 3:00 p.m. .....................................8190
Texas Department of Health
Friday, September 27, 1996, 1:30 a.m.........................................8190
Texas State Affordable Housing Corporation
Monday, August 26, 1996, 1:30 p.m............................................8190
Texas Department of Housing and Community Affairs
Monday, August 26, 1996, 12:00 noon........................................8190
Texas Department of Licensing and Regulation
Wednesday, September 18, 1996, 10:00 a.m...............................8191
Wednesday, September 18, 1996, 1:30 p.m.................................8191
Texas Lottery Commission
Wednesday, August 28, 1996, 9:30 a.m.......................................8191
Texas State Board of Medical Examiners
Thursday, August 29, 1996, a.m...................................................8191
Texas Natural Resource Conservation Commission
Wednesday, August 28, 1996, 9:30 a.m.......................................8192
Wednesday, August 28, 1996, 9:30 a.m.......................................8192
Texas Board of Physical Therapy Examiners
Saturday, August 31, 1996, 10:30 a.m.........................................8192
Texas State Board of Examiners of Psychologists
Thursday and Friday, September 12 and 13, 1996, 8:30 a.m. ....8192
Public Utility Commission of Texas
Friday, September 6, 1996, 9:00 a.m. ..........................................8192
Friday, September 6, 1996, 9:00 a.m. ..........................................8193
Texas Southern University
Thursday, September 5, 1996, 9:00 a.m.......................................8193
Thursday, September 5, 1996, 10:00 a.m.....................................8193
Thursday, September 5, 1996, 1:00 p.m. .....................................8193
Friday, September 6, 1996, 8:00 a.m. ..........................................8193
Sunset Advisory Commission
Wednesday, August 28, 1996, 9:00 a.m.......................................8194
Texas Department of Transportation
Wednesday, August 28, 1996, 1:00 p.m. and Thursday, August 29,
1 96, 9:00 a.m...............................................................................8194
Texas Worker’s Compensations Insurance Fund
Wednesday, August 28, 1996, 1:00 p.m. .....................................8194
Regional Meetings
Meetings Filed August 19, 1996...................................................8194
Meetings Filed August 20, 1996...................................................8195
Meetings Filed August 21, 1996...................................................8195
IN ADDITION
Texas Boll Weevil Eradication Foundation
Notice of Extension of Comment Period.....................................8197
Texas Education Agency
Request for Applications Concerning 1997 Staff Development and
Parent Training for Campus Deregulation and Restructuring to
Improve Student Achievement Grant Program ...........................8197
Office of the Governor Criminal Justice Division
Notice of Invitation for Application.............................................8198
Texas Department of Insurance
Insurer Services ............................................................................8199
TABLE OF CONTENTS 21 TexReg 8066
Notice of Application by Certus HealthCare, L.L.C., McAllen, Texas
for Issuance of a Certificate of Authority to Establish and Operate an
HMO in the State of Texas .........................................................8199
Notice of Application by HealthPlan of Texas, Inc., Tyler, Texas for
Issuance of a Certificate of Authority to Establish and Operate an
HMO in the State of Texas .........................................................8199
Notice of Public Hearing
Notice of Public Hearing ..............................................................8199
Third Party Administrator Applications.......................................8200
Legislative Budget Board and Governor’s Office of Bud-
get and Planning
Schedule for Joint Budget Hearings (for the period of September 2–6,
1996) on Appropriations Request for the 1998–1999 Biennium 8201
Texas Low Level Radioactive Waste Disposal Authority
Notices of Consultant Contract Awards.......................................8202
Texas Department of Transportation
Notice of Award............................................................................8202
University of Houston
Legal Counsel Services Proposal Request....................................8203
TABLE OF CONTENTS 21 TexReg 8067
TEXAS
 ETHICS COMMISSION
The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full texas of opinions or questions on particular submissions should be
addressed to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-
2070, (512) 463-5800.
Opinions
AOR–356 File closed. No opinion issued, answered by letter.
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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 23. Substantive Rules
The Public Utility Commission of Texas proposes amendments
to §23.23, relating to Rate Design; §23.26, relating to New and
Experimental Services; §23.28, relating to Promotional Rates
for LEC Services; §23.33, relating to Telephone Solicitation;
§23.69, relating to Integrated Services Digital Network (ISDN);
and §23.99, relating to Unbundling. The proposed amendments
revise the Commission’s mailing address and telephone num-
bers, and are necessitated by the late September, 1996, relo-
cation of the Commission’s offices.
Susan Butterick, Administrative Law Judge, has determined that
for each year of the first five-year period the proposed sections
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.
Ms. Butterick also has determined that for each year of the first
five years the proposed sections are in effect the public benefit
anticipated as a result of enforcing the sections will be provision
of correct information for contacting the Commission by mail or
telephone. There will be no effect on small businesses as result
of enforcing these sections. There is no anticipated economic
cost to persons who are required to comply with the sections
as proposed.
Ms. Butterick has also determined that for each year of the
first five years the proposed sections are in effect there will be
no impact on employment in the geographical area affected by
implementing the requirements of the sections.
Comments on the proposed amendments (16 copies) may be
submitted to Paula Mueller, Secretary of the Commission, Pub-
lic Utility Commission of Texas, 7800 Shoal Creek Boulevard,
Austin, Texas 78757, within 30 days after publication. The com-
mission invites specific comments regarding the costs associ-
ated with, and benefits that will be gained by, implementation
of the amendments. The commission will consider the costs
and benefits in deciding whether to adopt the amendments. All
comments should refer to Project Number 16198.
Rates
16 TAC §§23.23, 23.26, 23.28
These amendments are proposed under the Public Utility Reg-
ulatory Act of 1995, §1.101, Senate Bill 319, 74th Legislature,
Regular Session 1995, which provides the Public Utility Com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.




(b) Recovery of Fuel and Purchased-Power Costs.
(1)-(3) (No change.)
(4) Notice of fuel proceedings. In addition to the notice
required by the Administrative Procedure Act (APA) to be given
by the commission, the utility is required to give notice of fuel
proceeding at the time the petition is filed.
(A) (No change.)
(B) Contents of notice. Notice whether by publication
or by individual notice to each customer shall state the date the
petition was filed and include a general description of the customers,
customer classes, and territories affected by the petition; and the
relief requested. Notices to revise fuel factors must also state the
proposed fuel factors by type of voltage and the period for which the
proposed fuel factors are expected to be in effect. Notices to revise
fuel factors, to refund, or to surcharge must contain the statement that,
"these changes will be subject to final review by the commission in
the utility’s next reconciliation," unless, in the case of refunds or
surcharges, the change is a result of a reconciliation proceeding.
Notices to reconcile fuel expenses must also state the period for
which final reconciliation is sought. In addition, all notices must
state: "Persons who wish to intervene in the proceeding or comment
upon the action sought should contact the Public Utility Commission
of Texas,P. O. Box 13326, Austin, Texas 78711- 3326[7800 Shoal
Creek Boulevard, Austin, Texas 78757], or call the commission’s
Office of Consumer Affairs at (512) 936-7120. Hearing- and
speech-impaired individuals with text telephones (TTY) may
contact the commission at (512) 936-7136[Public Information
Office at (512) 458-0256 or (512) 458-0221 (telecommunications
device for the deaf)]."
(C) (No change.)
(5)-(8) (No change.)
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(c) Expedited approval of changes in rates. An electric
distribution cooperative may request expedited review and approval
of rate changes pursuant to the procedures and limitations of this
subsection.
(1) (No change.)
(2) Public notice. The utility shall provide public notice
in compliance with the requirements of this subsection. In the event
of a conflict between the provisions of this Rule and §22.51, of this
title (relating to Notice for Public Utility Regulatory Act, §43 and
§42, Proceedings), the provisions of this Rule shall apply.
(A) Contents of notice. Public notice shall be entitled
"Notice of Rate Change Request" and shall contain the following:
(i)-(iii) (No change.)
(iv) the following language: "Information concern-
ing the proposed rate changes, including the proposed customer, de-
mand, and energy charges applicable to each class of service, the
estimated effect on revenue by customer class, and a brief descrip-
tion of the applicability and type of service for any new class of
service which is proposed by the utility, is available at the gen-
eral office of the utility, located at ___(utility address)___, or will
be provided upon request to any customer by mail without charge.
The utility has filed a copy of this Notice of Rate Change Request
with the Public Utility Commission of Texas. Persons who wish to
intervene in or comment upon these proceedings should notify the
commission as soon as possible. A request to intervene or for fur-
ther information should be mailed to the Public Utility Commission
of Texas,P. O. Box 13326, Austin, Texas 78711-3326[7800 Shoal
Creek Boulevard, Austin, Texas 78757]. Further information may
also be obtained by calling the Public Utility Commission’sOffice
of Consumer Affairs at (512) 936-7120. Hearing- and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136[Public Information Office at (512)
458- 0256, or (512) 458-0221 for text telephone].” The deadline for




§23.26. New and Experimental Services.
(a)-(d) (No change.)
(e) Notice. The presiding officer may require notice to be
provided to the public in addition to that proposed by the DCTU.
Not less than five days before the effective date of the application,
the DCTU shall file a statement indicating the date on which all
notice provided to the public was completed and proof of such notice.
If public notice of the application is required, it shall include a
description of the new or experimental service, the proposed rates
and other terms of the service, the types of customers likely to be
affected if the service is approved, the probable effect on the DCTU’s
revenues if the service is approved, the proposed effective date for the
service, and the following language: "Persons who wish to comment
on this application should notify the commission by specified date,
ten days before the proposed effective date. Requests for further
information should be mailed to the Public Utility Commission of
Texas,P. O. Box 13326, Austin, Texas 78711- 3326[(insert the
commission’s current address)],or you may call the Public Utility
Commission’s Office of Consumer Affairs at (512) 936- 7120.
Hearing- and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136[Public
Information Office at (insert the commission’s current telephone
numbers), or (insert current commission telephone number for text
telephone) 458- 0221 teletypewriter for the deaf]."
(f)-(m) (No change.)
§23.28. Promotional Rates for LEC Services.
(a)-(e) (No change.)
(f) Notice. At least ten days before any application under
this section may be filed by a DCTU, the DCTU shall file a state-
ment of intent to file such an application and the expected filing
date. Such notice shall also include a statement of the DCTU’s in-
tent to use the expedited procedures of this section, a description of
the service, and a description of the proposed promotional rates and
the proposed promotional period. The commission shall then pub-
lish notice of the DCTU’s intent to file such application in the Texas
Register. The presiding officer may require notice to be provided to
the public in addition to that proposed by the DCTU in its applica-
tion. Before the effective date of the application, the utility shall file
a statement indicating the date on which all notice provided to the
public was completed and proof of such notice. If public notice of
the application is required, it shall include a description of the service
for which promotional rates are proposed, the rates which are pro-
posed by the DCTU, the time period during which the promotional
rates are proposed to be in effect, the types of customers likely to be
affected if the application is approved, and the following language:
"Persons who wish to comment on this application should notify the
commission by (specified date, ten days before the proposed effective
date). Requests for further information may be mailed to the Pub-
lic Utility Commission of Texas,P. O. Box 13326, Austin, Texas
78711- 3326[(insert current commission address)],or you may call
the commission’sOffice of Consumer Affairs at (512) 936-7120.
Hearing- and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136[Public In-
formation Office at (insert current commission telephone numbers)
or (insert current commission telephone number for text telephone)
teletypewriter for the deaf]."
(g)-(p) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 16, 1996.
TRD-9612056
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: September 27, 1996




The amendment is proposed under the Public Utility Regulatory
Act of 1995, §1.101, Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Utility Commission
21 TexReg 8072 August 27 1996 Texas Register
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction.




(c) Responsibility of LECs. Each LEC shall inform its
customers of the provisions of the Business and Commerce Code,
Chapter 37, and §3.659 of the Public Utility Regulatory Act of 1995,
by inserting the notice prescribed by this subsection annually in the
billing statement mailed to a customer. The notice required by
this subsection shall be mailed to each customer as a bill insert.
For residential customers, the notice required by this subsection
and any CPNI notice required by §23.57(e) of this title (relating to
Telecommunications Privacy) shall be published as a single insert
and mailed to the customer in a billing statement. Each LEC shall
also publish the notice required by this subsection in the consumer
information pages of its local telephone directory on the same page
or on a page adjacent to where the CPNI notice required by §23.57(e)
of this title appears. The notice shall read as follows:
TELEPHONE SOLICITATION
Texas law provides certain protections for a person who receives a
telephone solicitation at a residence.
A telephone solicitor must:
* identify himself or herself by name;
* identify the business on whose behalf he or she is calling;
* identify the purpose of the call;
* identify the telephone number at which the person, company, or
organization making the call may be reached
A telephone solicitor may not call a residence before 9:00 a.m. or
after 9:00 p.m. on a weekday or Saturday or before noon or after
9:00 p.m. on Sunday.
If a telephone solicitor uses an automatic dialing/announcing device,
the machine must disconnect from your line within 30 seconds after
termination of the call.
Exceptions: The requirements above do not apply to telephone
solicitations made at your request, or solicitations made in connection
with an existing debt or contract, or calls from a telephone solicitor
with whom you have a prior or existing business relationship.
If you use a credit card to purchase a good or service from a telephone
solicitor other than a public charity (an organization exempt from
federal income tax under the Internal Revenue Code §501(c)(3)), the
seller must:
* offer a full refund for the return of undamaged and unused
goods within seven days after you receive the goods or service (the
seller must process the refund within 30 days after you return the
merchandise or cancel your order for undelivered goods or services);
or
* provide you with a written contract fully describing the goods or
services being offered, the total price charged, the name, address, and
business phone of the seller, and any terms and conditions affecting
the sale.
Complaints. The Texas Attorney General investigates complaints
relating to a violation of this law, which is found at the Business
and Commerce Code Chapter 37. If you have a complaint about a
telephone solicitor whom you believe has violated this law, contact:
Consumer Protections Division, Office of the Attorney General of
Texas, P. O. Box 12458, Austin, Texas 78711, (512) 463-2070.
Another law, found at §3.659 and §3.660 of the Public Utility
Regulatory Act of 1995, requires a telephone solicitor to make every
effort not to call a consumer who asks not to be called again.
Complaints relating to a violation of this law are investigated by the
Public Utility Commission of Texas. If you have a complaint about
repeated solicitation from a telephone solicitor you have asked not to
call you again, contact: Office of Consumer Affairs, Public Utility
Commission of Texas,P. O. Box 13326, Austin, Texas 78711-3326,
(512) 936- 7120. Hearing- and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-
7136[(insert current commission address), (insert current commission
telephone number) or (insert current commission telephone number
for teletypewriter for the deaf) teletypewriter for the deaf].
"Be advised that you may have additional rights under federal law.
Please contact the Federal Trade Commission or the Federal Com-
munications Commission for further information on these additional
rights."
(d) (No change.)
Issued in Austin, Texas, on August 16, 1996.
TRD-9612057
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: September 27, 1996




The amendment is proposed under the Public Utility Regulatory
Act of 1995, §1.101, Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction.
Public Utility Regulatory Act, §1.101 is affected by this proposed
amendment.
§23.69. Integrated Services Digital Network (ISDN.)
(a)-(f) (No change.)
(g) Requirements for notice and contents of application in
compliance with this section.
(1) Notice of application. The presiding officer may
require notice to the public as required by Subchapter D of the
commission’s Procedural Rules and shall require direct notice to
all existing ISDN customers. Unless otherwise required by the
presiding officer or by law, the notice shall include at a minimum
a description of the service, the proposed rates and other terms of the
service, the types of customers likely to be affected if the application
is approved, the proposed effective date for the application, and
the following language: "Persons who wish to comment on this
application should notify the commission by (specified date, ten days
before the proposed effective date). Requests for further information
should be mailed to the Public Utility Commission of Texas,P. O.
Box 13326, Austin, Texas 78711-3326[(insert current commission
address)], or you may call the Public UtilityCommission’s Office
of Consumer Affairs at (512) 936- 7120. Hearing- and speech-
impaired individuals with text telephones (TTY) may contact
PROPOSED RULES August 27 1996 21 TexReg 8073
the commission at (512) 936-7136[Commission Public Information
Office at (insert current commission telephone number) or (insert




Issued in Austin, Texas, on August 16, 1996.
TRD-9612058
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 458-0100
♦ ♦ ♦
16 TAC §23.99
The amendment is proposed under the Public Utility Regulatory
Act of 1995, §1.101, Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction, including rules of
practice and procedure.




(h) Requirements for notice and contents of application in
compliance with this section.
(1) Notice of Application. The presiding officer may
require notice to be provided to the public as required by Subchapter
D of the Commission’s Procedural Rules. The notice shall include,
at a mimimum, a description of the service, the proposed rates
and other terms of the service, the types of customers likely to be
affected if the service is approved, the probable effect on ILEC’s
revenues if the service is approved, the proposed effective date for the
service, and the following language: "Persons who wish to comment
on this application should notify the commission by specified date,
ten days before the proposed effective date. Requests for further
information should be mailed to the Public Utility Commission of
Texas,P. O. Box 13326, Austin, Texas 78711- 3326[(insert the
commission’s current address)],or you may call the Public Utility
Commission’s Office of Consumer Affairs at (512) 936-7120.
Hearing- and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136[Public
Information Office at (insert the commission’s current telephone
numbers), or (insert current commission telephone number for text
telephone typewriter for the deaf)]."
(2)-(3) (No change.)
(i)-(j) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 16, 1996.
TRD-9612054
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 458-0100
♦ ♦ ♦
TITLE 19. EDUCATION
Part I. Texas Higher Education Coordi-
nating Board
Chapter 5. Program Development
Subchapter H. Approval of Distance Learning
for Public Colleges and Universities
19 TAC §5.156
The Texas Higher Education Coordinating Board proposes
amendments to §5.156 concerning Approval of Distance Learn-
ing for Public Colleges and Universities (Procedures for Review
and Approval of Lower-Division Distance Learning). The pro-
posed rules will provide a uniform means of resolving disputes
between institutions offering courses via distance learning. If
disputes cannot be resolved within the established higher edu-
cation regional councils, an additional process devised by the
Commissioner will be followed to lead to resolution. This new
change in rules would direct the Commissioner to devise such
an additional process.
Bill Sanford, Assistant Commissioner for Universities has de-
termined that for the first five-year period the rule is in effect
there will be no fiscal implications as a result of enforcing or
administering the rule.
Mr. Sanford also has determined that for the first five years
the rule is in effect the public benefit will be that resolution of
institutional disputes can lead to expanded educational offerings
through distance learning. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rule as proposed.
Comments on the proposed amendments can be submitted to
Dr. Kenneth H. Ashworth, Commissioner of Higher Education,
Texas Higher Education Coordinating Board, P.O. Box 12788,
Capitol Station, Austin, Texas 78711.
The amendments are proposed under Texas Education Code,
§61.051 and §130.086 which provides the Texas Higher Edu-
cation Coordinating Board with the authority to adopt rules con-
cerning Approval of Distance Learning for Public Colleges and
Universities.
There are no other sections or articles affected by the proposed
rule.
§5.156. Procedures for Review and Approval of Lower-Division
Distance Learning.
(a)-(d) (No change.)
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(e) Procedures for submitting applications to the Board for
authorization to offer lower-division distance learning classes are as
follows:
(1)-(4) (No change.)
(5) Recommendations of the Regional Councils must be
submitted in a time frame determined by the Commissioner to
permit annual consideration by the Board at its April meeting.Any
exceptions to this time frame must be specifically approved by
the Commissioner.
(6) The Commissioner will consider the recommendations
of Regional Councils as well as any dissenting report filed by an
institution. Subject to the following section, the Commissioner has
the authority to approve or disapprove courses and Annual Plans,
and to resolve disputes between or among institutions which cannot
be resolved by the Councils. The Commissioner shall devise
a procedure to encourage and assist Regional Councils in the
resolution of such disputes. The commissioner will report to
all affected institutions on approvals and disapprovals of classes
proposed under each Annual Plan at least two weeks before the
scheduled April Board meeting, at which time the Board may hear
appeals to approvals and disapprovals made by the Commissioner.
(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 13, 1996.
TRD-9612094
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: October 18, 1996
For further information, please call: (512) 483-6160
♦ ♦ ♦
Chapter 9. Public Junior Colleges
Subchapter J. Approval of Postsecondary
Technical and Vocational Courses for State Appro-
priations to Public Community Colleges and Texas
State Technical Institute
19 TAC §9.214
The Texas Higher Education Coordinating Board proposes
amendments to §9.214 concerning Approval of Postsecondary
Technical & Vocational Courses for State Appropriations to Pub-
lic Community Colleges and Texas State Technical Institutes
(Approval). The proposed changes will give community and
technical colleges more flexibility in offering continuing educa-
tion classes eligible for state reimbursement to business and
industry in a one-day format. The proposed rules reduce the
minimum contact hours eligible for state reimbursement from
ten to seven hours, thus allowing institutions to offer the one-
day format for state reimbursable continuing education courses.
Bob Lahti, Assistant Commissioner for Community and Tech-
nical Colleges has determined that for the first five-year period
the rule is in effect there are fiscal implications for the state
ince funding would now be available to community and techni-
cal colleges offering one-day, seven-hour workforce continuing
education courses eligible for state reimbursement. Under the
current rules, funding is only available to continuing education
courses with ten or more contact hours.
Mr. Lahti also has determined that for the first five years the rule
is in effect the public benefit will be with the reduction in con-
tact hour requirements for state reimbursement for continuing
education courses, community and technical colleges would be
able to respond to the needs of business and industry wanting
to offer training in this proposed seven-hour one-day format.
While the number of contact hours required to receive a full
CEU credit would remain at ten (seven hours would produce a
.7 CEU), the one-day format would be more complementary to
some business and industry needs. There will be no effect on
state or local government or small businesses. There is no an-
ticipated economic costs to persons who are required to comply
with the rule as proposed.
Comments on the proposed amendments can be submitted to
Dr. Kenneth H. Ashworth, Commissioner of Higher Education,
Texas Higher Education Coordinating Board, P.O. Box 12788,
Capitol Station, Austin, Texas 78711.
The amendments are proposed under Texas Education Code,
§130.003(b), 61.063, and 135.54 which provides the Texas
Higher Education Coordinating Board with the authority to adopt
rules concerning Approval of Postsecondary Technical & Voca-
tional Courses for State Appropriations to Public Community
Colleges and Texas State Technical Institutes (Approval).




(b) Continuing education [Postsecondary technical and vo-
cational adult] courses will include no fewer thanseven[ten] con-
tact hours of instruction for institutions to receive state funding. The
Coordinating Board may grant approval for fewer hours only if an
authorized local, state, or national licensing, certifying, regulatory, or
accrediting agency requires such training.
(c)-(g) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 15, 1996.
TRD-9612095
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: October 18, 1996
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TITLE 22. EXAMINING BOARDS
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Part XXIII. Texas Real Estate Commis-
sion
Chapter 535. Provisions of the Real Estate Li-
cense Act
Suspension and Revocation of Licensure
22 TAC §535.154
The Texas Real Estate Commission proposes an amendment
to §535.154, concerning misleading advertising by real es-
tate licensees. The proposed amendment would clarify the
requirement contained in Texas Civil Statutes, Article 6573a,
§15(a)(6)(P), that licensees include in their advertisements lan-
guage identifying themselves as a real estate broker or agent.
The proposal would require the statutory identification to be
clear and conspicuous in signs which are likely to attract the
attention of motorists and pedestrians, such as a sign placed
along a street to advertise real estate located elsewhere. The
language chosen by the licensee to provide the statutory iden-
tification of the licensee as a broker or agent would not comply
with the proposed amendment if the print or type is too small to
be read easily from the sidewalk or street. Language at least
as large as the largest telephone number in the sign would be
considered in compliance, although the amendment would per-
mit licensees to display the required language in other ways.
Because consumers are more likely to know that those signs
placed by brokers at the property listed for sale or lease are
those of a broker or agent, the proposed amendment would not
apply to signs placed on listed property. The proposed amend-
ment is not intended to encompass directional signs, such as
those only indicating an open house without otherwise adver-
tising the property.
Mark A. Moseley, general counsel, has determined that for the
first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section. There is no anticipated
impact on local or state employment as a result of implementing
the section.
Mr. Moseley also has determined that for each year of the
first five years the section as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
clarification for consumers that they are dealing with real estate
licensees when the consumers respond to signs offering real
estate for sale or lease. There is no anticipated effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed section other
than the cost of printing the statutory language in a clear or
conspicuous manner. This cost cannot be readily estimated,
since the licensee could affix small placards to existing signs
without reprinting them, or the licensees signs may already
display the statutory identification in a clear and conspicuous
manner in compliance with the proposed section.
Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188.
The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties




(g) An advertisement placed where it is likely to attract
the attention of passing motorists or pedestrians must contain
language that clearly and conspicuously identifies as a real
estate broker or agent the person publishing the advertisement .
Advertisements in which the required language is not clear and
conspicuous shall be deemed by the commission to be deceptive
and likely to mislead the public for the purposes of Texas Civil
Statutes, Article 6573a (the Act), §15(a)(6)(P). The commission
shall consider language as clear and conspicuous if it is in at least
the same size of type or print as the largest telephone number
in the advertisement, or it otherwise clearly and conspicuously
identifies as a real estate broker or agent the person who
published it. The commission shall consider advertisements not
to be in compliance with this subsection if the required language
is in print or type so small that it cannot be easily read from the
street or sidewalk. This subsection does not apply to signs placed
on real property listed for sale, rental or lease with the broker
who has placed the sign, provided the signs otherwise comply with
this section and the provisions of the Act regarding advertising.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 465-3900
♦ ♦ ♦
TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 19. Agent’s Licensing
Subchapter K. Agents and Adjusters [Guidelines
for Minimum Standards for] Continuing Education
Program [Courses]
28 TAC §§19.1001-19.1013
The Texas Department of Insurance proposes amendments to
§§19.1001-19.1004 and 19.1010-19.1013, and new §§19.1005-
19.1009, concerning guidelines and standards for a continuing
education program for agents and adjusters. The title of the
subchapter has been changed to more appropriately reflect the
content of the subchapter. Section 19.1001 adds language
concerning the severability of provisions in the subchapter.
Section 19.1002 adds definitions for the terms "assignee",
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"disinterested third party", "effective date", "provider", "provider
registration", and "TDI ID number" and amends the definition of
the term "licensee". Section 19.1003 adds language to require
all agents to take at least four hours of insurance regulation
and ethics within the first licensing cycle for new licensees and
within the next two licensing cycles for other licensees. Section
19.1004 adds language to the provisions concerning exemption
from the continuing education requirement. The new language
changes the calculation for credit hours for the final licensing
period to one hour for each whole month between the last
renewal date and the effective date of the exemption. Section
19.1004 also adds an exemption for nonresident adjusters who
have valid licenses from another state which has substantially
equivalent continuing education requirements for adjusters.
New §§19.1005-19.1009 replace existing §§19.1005-19.1009
which have been proposed for repeal elsewhere in this issue of
the Texas Register.
New §19.1005 refers to provider and instructor criteria and es-
tablishes the procedures a provider must follow when applying
for registration with the department and when certifying course
instructors. New §19.1006 refers to course criteria and sets out
the requirements for a course to be registered for continuing
education.New §19.1007 defines the types of continuing edu-
cation courses that may be offered. New §19.1008 sets out the
methods used in determining the number of credit hours to be
given for continuing education courses. New §19.1009 sets out
the requirements to be used in determining successful comple-
tion of continuing education courses. Section 19.1010 has been
amended to list provider registration forms, course registration
forms and sample certificates of completion among the forms
that may be obtained from the department. The language of
§19.1011 has been clarified to state that agents licensed under
Articles 21.07-1, 21.07-3 or 21.14 may take continuing educa-
tion courses applicable to any of those license types. The title
of §19.1012 has been changed from Audit of Continuing Edu-
cation Records to Provider Compliance. Section 19.1012 also
has been amended to require providers to notify the department
when a course is discontinued or inactive and when there is a
change in the provider’s information of record. Section 19.1012
also was changed to provide that if a provider fails to remedy
a discrepancy in its records within 30 days, the department
will automatically close the course certification on the 31st day
until the discrepancy is resolved. Additionally, §19.1012 has
been amended to provide that providers’ registration is condi-
tioned upon compliance with the proposed sections and that
repeated noncompliance may be grounds for nonrenewal of a
provider’s registration, nonapproval of courses and restriction
of a provider’s ability to provide continuing education courses
for up to one year. New language has been added to §19.1013
concerning a licensee’s failure to comply with the continuing
education requirements and the requirements set out in these
sections. Amended §19.1013 sets out the types of violations
which could, after notice and opportunity for hearing, subject a
licensee to disciplinary action. Additionally, §19.1013 has been
amended to provide that failure of a provider to comply with the
provisions of this subchapter may, after notice and opportunity
for hearing, cause the provider to be prohibited from partici-
pating in any department approved education programs for a
period not to exceed one year.
Edna Ramon Butts, senior associate commissioner, regulation
and safety, has determined that for each year of the first five
years the proposed sections are in effect, that there will be
no fiscal implications for state or local government or small
businesses as a result of enforcing or administering these
sections. There will be no effect on local employment or
the local economy. Enforcement and administration of the
proposed sections will be performed by existing departmental
staff, so there will be no additional costs associated with the
proposal.
Ms. Butts has also determined that for each year of the first
five years the proposed sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be the
continuance of informed and educated insurance agents and
adjusters. Agents and adjusters who have current information
on insurance laws and ethical standards are able to better serve
the public. Ms. Butts estimates that the anticipated cost to
individuals and entities subject to these sections is $1.00 in
additional postage costs per course enrollee for providers who
provide correspondence self-study courses.
Comments on the proposal must be submitted within 30 days
after publication of the proposed subchapter in the Texas
Register to Caroline Scott, General Counsel and Chief Clerk,
Texas Department of Insurance, P.O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of the comment
must be submitted to Edna Ramon Butts, Senior Associate
Commissioner, Regulation and Safety, Texas Department of
Insurance, P.O. Box 149104, MC 107-2A, Austin, Texas 78714-
9104. Any requests for public hearing on this proposal should
be submitted separately to the Office of the Chief Clerk.
The proposal is made pursuant to the Insurance Code, Arti-
cles 21.07-1, 21.07-3, 21.07-4, 21.14, and 1.03A, and the Gov-
ernment Code, §§2001.004 et seq (Administrative Procedure
Act). The Insurance Code, Articles 21.07-1, §3A, 21.07-3, §6A,
21.07-4, §7A and 21.14, §§5b and 5d authorize the department
to adopt a procedure for establishing guidelines for continuing
education programs for agents and adjusters. Insurance Code,
Article 1.03A provides that the Commissioner of Insurance may
adopt rules and regulations to execute the duties and functions
of the Texas Department of Insurance only as authorized by a
statute. The Government Code, §§2001.004 et seq. authorize
and require each state agency to adopt rules of practice set-
ting forth the nature and requirements of available procedures
and to prescribe the procedures for adoption of rules by a state
agency.
The following statutes and rules are affected by this proposal:
Rules Statutes §§19.1901-19.1013 Insurance Code, Articles
21.07-1, 21.07-3, 21.07-4, and 21.14.
§§19.1001. General Provisions.
(a) Purpose and Scope. The purpose of this subchapter is to
set forth procedures and requirements for certification of continuing
education courses and the requirements for continuing education for
insurance agents and adjusters for implementation of the continuing
education program as authorized under the Insurance Code, Articles
21.07-1, 21.07-3, 21.07-4, and 21.14.
(b) Severability. Where any terms or provisions of this
subchapter are determined by a court of competent jurisdiction
to be inconsistent with any statutes of this state or to be
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unconstitutional, the remaining terms and provisions of this
subchapter shall remain in effect.
§§19.1002. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Assignee -Any individual or organization which is authorized
in writing by a provider to use its courses as certified by the
department.
Disinterested third party-An individual who is not related in any
degree to a licensee taking a final examination as part of a course
taken for continuing education credit.
Effective date -The date assigned by the department on which all
provider and course submission requirements have been met to
the satisfaction of the department.
Licensee-Any individual person holding a license under the
authority of the Texas Insurance Code, Articles 21.07-1, 21.07-3,
21.07-4, and 21.14[Agents and adjusters as defined in this section].
Provider-Any individual or organization which is registered with the
department as a provider of continuing education courses.
Provider registration -The process of a provider seeking permission
as an entity to offer continuing education courses for agents and
adjusters.
TDI ID number -A number assigned to the licensee by the
department (found on the license certificate) for identification
purposes.
§§19.1003. Applicability of Requirements.
(a) Agents licensed under the Insurance Code, Articles 21.07-
1, 21.07-3, and 21.14 shall complete 30 hours of continuing education
within each reporting period, unless otherwise exempt.
(b) An agent licensed undermore than one article of the
Insurance Code, Articles 21.07-1,21.07-3 and 21.14 may elect
to satisfy the continuing education requirements ofany one of the
articles [either article] and shall not be required to complete more
than 30 hours within each reporting period.
(c) All agents subject to these sections, other than local
recording agents identified in subsection (g) of this section,
shall take at least four hours of registered courses in insurance
regulation and ethics within the first licensing cycle for new
licenses and reinstated licenses.
(d) All agents subject to these sections shall take at least
four hours of registered courses in insurance regulation and ethics
within the next two licensing cycles, beginning with the first
licensing cycle after the effective date of these sections.
(e)Adjusters licensed under the Insurance Code, Article 21.07-
4 shall complete 30 hours of continuing education within each
reporting period. Four of the 30 hours must be inregistered
consumer protection courses.
(f)[(d)] Agents and adjusters holding a license subject to
continuing education which is prorated to coincide with the renewal
of another license shall complete continuing education on a prorated
schedule. The credit hours required shall be based upon the licensing
period from the issue date of the license to the prorated renewal
date of the licenseat the rate of one hour for each whole month
between the last renewal date and the prorated renewal date.[as
follows:]
Figure 1: 28 TAC §19.1003(f)[(d)]
(g)[(e)] An agent holding only a temporary local recording
agent license under Article 21.14 shall be required to complete
only four hours of registered insurance regulation and ethics
instruction for the first reporting period [15 hours of continuing
education] after receiving the permanent local recording agent license.
After the first renewal, the local recording agent is subject to the full
[30 hours] continuing education requirement.
§§19.1004. Exemption from Continuing Education.
The continuing education requirement shall not apply to:
(1) Agents licensed under the Insurance Code, Articles
21.07-1, 21.07-3, and 21.14 who have been licensed,under one of
those authorities, for 20 years or more on or after September 1,
1992. Agents shall apply for this exemption bysubmitting a written
request to the department indicating that they have met the
longevity requirement [completing an application obtained from the
department and submitting all requested information]. Agents must
satisfy the continuing education requirements through the end of the
twentieth [nineteenth] year of licensure. The number of credit hours
for the final [license] reporting period is calculated at the rate
of 1 hour for each whole month between the last renewal date
and the effective date of the exemption[determined as set forth in
subparagraphs (A) - (C) of this paragraph].
[(A) If the twentieth year falls within the first year of
the two year license period, then no continuing education is required
for the reporting period.
[(B) If the twentieth year falls within the second year
of the two year license period, then 15 hours of continuing education
is required for the reporting period to satisfy the nineteenth year of
licensure.
[(C) If the twentieth year falls on or after the license
expiration date, then 30 hours of continuing education is required for
the reporting period to satisfy the nineteenth year of licensure.]
(2) Agents licensed under the Insurance Code, Article
21.07-1 who maintain a license solely for the purpose of receiving
residual or renewal commissions. Agents shall applyby letter for an
inactive status exemption each reporting period. The letter must
certify [for this exemption on a form obtained from the Department]
that the licensee has performed[. As a condition for exemption and
for each license renewal period, the agent shall certify on the form
that] no acts of an insurance agent as defined in the statute governing
suchfor the entire reporting period and [have been performed and]
that the solepurpose [reason] formaintaining [maintenance of] the
license is to receive residual or renewal commissions.
(3) Nonresident agents licensed under the Insurance Code,
Article 21.07-1 who are subject to continuing education requirements
in their home state, provided the resident state exercises reciprocity
with Texas’ continuing education requirements.
(4) Nonresident adjusters that have a valid license
from another state, provided the other state is recognized by
the department as having substantially equivalent continuing
education requirements for adjusters.
(5)Agents and adjusters who meet the criteria of illness,
medical disability or circumstances beyond the control of the licensee.
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A licensee shall applyto the department for an exemption from or
an extension of time for meeting the continuing education require-
ments [by completing an application obtained from the department
and submitting all requested documents and information]. There-
quest [form] should [must] be receivedprior to [within] the end of
the reporting period for which it applies and should include at least
the information set forth in subparagraphs (A)-(F) of this paragraph:
(A) Statement of the exact nature of the illness,
medical disability or other extenuating circumstances beyond the
control of the licenseethat have prevented or will prevent the
licensee from completing the required hours within the two year
reporting period.
(B) Evidence in the form of medical reports from at-
tending physician(s) and insurance claims regarding the illness or
medical disability of the licensee or evidence through insurance
claims and/or other documentation as determined regarding circum-
stances beyond the control of the licensee.
(C) Assessment of the condition of the licensee
whether it is temporary, permanent or unknown.
(D) Statement as to whether the licensee will or will
not be able to perform activities including any acts of an agent or
adjuster.
(E) Estimated date when the licensee will be able to
perform any activities including any acts of an agent or adjuster in
accordance with the medical reports or other documents pertaining to
circumstances beyond the control of the licensee.
(F) Any other information that may be requested by
the department.
§§19.1005. Provider and Instructor Criteria.
(a) A provider seeking initial registration or subsequent
application for registration from the department as a continuing
education provider shall submit an application on forms provided by
the department. The department may require the following items in
order to approve or disapprove a provider’s request for registration:
(1) A description of the experience and education that the
applicant believes qualifies the applicant to be a provider;
(2) A description of the provider’s organizational struc-
ture, registration policies, fee schedules, and promotional materials;
(3) A description of the provider’s student record system
including a description of the methods for documenting attendance;
(4) The method used by the provider for evaluating
instructors;
(5) An original signature of the person(s) authorized to
sign certificates of completion;
(6) A certificate format that the provider proposes to
use which is in compliance with §19.1006(d)(4) of this subchapter
(relating to Course Criteria);
(7) If provider is a corporation, partnership, limited
liability company or other legal entity not otherwise regulated by the
department, the names of the officers, directors and shareholders if
a corporation, the partners if a partnership, or the officers, managers
and members if a limited liability company;
(8) If provider is a corporation or limited liability com-
pany, a current Franchise Tax Certificate of Good Standing;
(9) A description of provider’s history, including whether
provider has provided continuing education courses under any other
name and whether provider has ever had continuing education
approval revoked in Texas or any other state; and
(10) Other information as specified by the department.
(b) In order to be approved, continuing education providers
shall submit all requests for course certification in the manner
prescribed by the department.
(c) Providers shall certify that course instructors will be
experienced and qualified in the subject to be taught, and certify that
the course instructors meet at least one of the following instructor
criteria:
(1) Instructor is and has been in the practice of teaching
insurance courses for at least the last three years and has the
knowledge and experience in the subject the instructor will teach;
(2) Instructor is and has been properly licensed as a
licensee subject to continuing education under this act for at least
five years;
(3) Instructor is the holder of a professional designation
recognized by the department which relates directly to the subject the
instructor will teach; or
(4) Instructor is or has been engaged in a recognized
profession that is pertinent to the subject areas to be taught, including,
but not limited to: licensed or certified medical professionals,
Certified Public Accountants, and members of a state bar.
(d) Providers and instructors must certify that they will
comply with all provider and course requirements as outlined in these
sections.
(e) All providers’ registrations are valid for two years.
Providers that are already registered upon the effective date of these
sections shall provide the required registration information at the
request of the department, or no later than the second anniversary
of the current provider registration.
§§19.1006. Course Criteria.
(a) To be registered, a course must be designed to increase
the licensee’s professional competence.
(b) The course content shall be designed to enhance the
knowledge and understanding of one or more of the following:
insurance principles and coverages; applicable laws, rules and
regulations; recent and prospective changes in coverages; law and
the duties and responsibilities of the licensee; consumer protection;
or insurance ethics. The course content may also include courses on
management of the licensee’s insurance business. These courses on
management shall include those subjects specific to the business of
insurance agency management, specific company policy provisions
which cover technical aspects of the policies, or underwriting rules
and standards. The course content for consumer protection shall
include:
(1) Article 21.21, Insurance Code;
(2) The Unauthorized Insurers False Advertising Process
Act, (Article 21.21-1, Insurance Code);
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(3) The Unfair Claim Settlement Practices Act (Article
21.21-2, Insurance Code),
(4) The Deceptive Trade Practices-Consumer Protection
Act (Subchapter E, Chapter 17, Business and Commerce Code); or
(5) Analogous laws as specified by the department.
(c) Meetings held in conjunction with the regular business
of the licensee, or training relating to the marketing and business
practices of a specific company, and those portions of the course
content set forth in paragraphs (1) - (3) of this subsection shall not
be considered applicable to continuing education requirements for
insurance agents and adjusters:
(1) Course content teaching general accounting, speed
reading or other general business skills or computer use, or computer
software application use.
(2) Course content teaching motivation, goal-setting, time
management, communication, sales or marketing skills.
(3) Course content providing for pre-licensing training or
qualifying examination preparation.
(d) The items listed in paragraphs (1) - (6) of this subsection
must be maintained by the provider and must be furnished with the
course application if requested by the department. Courses will not
be reviewed unless a complete application and all of the listed items
have been provided to the department. The application and items
listed in paragraphs (1) - (6) of this subsection shall be maintained
by the provider for four years; may be subject to random review by
the department; and shall be provided to the department upon request.
(1) A certification by the provider that the course meets
the minimum requirements as defined in these sections.
(2) The specific learning objectives. The learning objec-
tives are the desired outcomes for the learning process and identify
the knowledge, skills, or abilities the licensee is expected to obtain.
(3) A detailed course content outline.
(4) A table of contents for correspondence courses.
(5) The method of evaluation by which the provider
measures how effectively the course meets its objectives and provides
for student input.
(6) A sample of the certificate of completion which will
be used when licensees successfully complete the registered course
for approval by the department. The certificate of completion must be
similar to the sample provided by the department and must contain, at
a minimum, the following information: provider name and number,
assignee name and number (if applicable), course name, course
effective date, TDI course number(s), number of credit hours in each
applicable category (adjuster, property and casualty, life, accident
and health, consumer protection or insurance regulation and ethics),
date of course completion, location of the class, TDI identification
number and name of licensee completing courses, signature of person
authorized to sign certificates and the date signed, and a certification
by the licensee of completion of the course and the date signed.
(e) Credit will not be awarded to licensees for courses taken
or completed prior to the effective date assigned by the department
or after the expiration date of the registration.
(f) The provider shall at its option indicate whether the course
is to be open to all licensees or will restrict enrollment to licensees
of its choice. Restricted enrollment courses will not be included on
lists of courses available to the public.
(g) Providers may not advertise that their course has been
registered by the department until such time that they have received
written confirmation from the department of the registration of their
course. Advertisements that include references to course registration
by the department must also include the provider’s name and TDI
provider number. Advertisements may not be misleading as to the
content or requirements for successful completion.
(h) All course registrations are valid for two years. Each
course shall be reviewed every two years by the provider and updated
to remain in compliance with this section (relating to Course Criteria)
prior to re-submission for registration. If more than 25% of the course
is changed prior to the course expiration date, or the change will
affect the course content breakdown as registered by the department,
the department will consider the course revised and the provider must
resubmit the course to the department.
(i) A course may be registered by the department, conditional
upon subsequent review, after all the following steps have been
completed:
(1) The provider is registered in accordance with
§19.1005 of this subchapter (relating to Provider and Instructor
Criteria).
(2) The provider has submitted all items required by the
department for course registration in accordance with this subchapter.
(3) The content of the course meets the requirements
identified in this subchapter.
(j) Courses that the department does not register due to
content shall not be considered for credit and cannot be used by
licensees for continuing education credit.
(k) If a course is not registered by the department, the
provider may request re-evaluation, supplying specifics on how
each portion of the course meets the minimum requirements for
registration. If the course is presented during the department’s re-
valuation, credit will not be authorized.
§§19.1007. Types of Courses.
Continuing education courses shall consist of four types as described
in paragraphs (1)-(4) of this section:
(1) Classroom courses may include lectures, seminars,
audio, video and computer-based instruction, and teleconferences that
take place in a classroom setting or a monitored environment that
allow question and answer or discussion periods. Classroom courses
also include programs offering classroom preparation for the national
designation certification program examinations.
(2) Self-study courses may include textbook, audio, video,
computer-based instruction, or any combination of these in an
independent study setting designed in such a manner as to insure that
the course cannot be completed by the typical enrollee in less time
than the period for which the course is certified to the department.
(3) Any insurance course that is part of a degree curricu-
lum of an accredited college or university so long as the course con-
tent clearly indicates a direct link to the business of insurance and/or
claims processing.
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(4) National designation certification programs which are
insurance related.
§§19.1008. Hours of Credit.
Credit hours for continuing education courses are determined by the
methods set forth in paragraphs (1)-(8) of this section:
(1) Credit for classroom courses is determined by the
number of minutes of instruction time divided by 60. Instruction
time is considered the amount of time devoted to the actual instruction
and does not include breaks that exceed more than 10 minutes per 2
hours of instruction time, lunch or dinner, introductions of speakers,
or instructions. No more than 15 credit hours shall be recognized for
any one course.
(2) Credit for self-study courses, other than correspon-
dence courses, is determined by the actual time it takes to complete
the course, not including the examination. No more than 15 credit
hours shall be recognized for any one course.
(3) Credit for correspondence courses is calculated by
using a total of 2600 words of instructional text to one credit hour,
or the average of the actual time it takes 5 licensees to complete the
course, or the average credit hours assigned by all other states in
which the course is certified or approved. The final examination and
pre-tests are not authorized for use in determining credit.
(4) Credit for college and university insurance courses
is determined by successful completion. The number of hours of
credit for college and university insurance courses is dependent on
the number of classroom contact hours, which shall be no more than
15 credit hours per course.
(5) Credit for national designation certification program
examinations is determined by successfully passing the examination
which shall be worth a maximum of 20 credit hours. Should the
licensee also participate in a certified classroom course as defined in
paragraph (1) of §19.1007 of this subchapter (relating to Types of
Courses), the licensee must choose either the classroom presentation
or the national designation certification program examination for
credit. Credit will not be allowed for both classroom participation
and certification program examination.
(6) Credit for agents or adjusters who teach any portion
of a registered course may receive hour for hour credit up to the
maximum number of credit hours for the course.
(7) Credit for any course will not be issued for less than
the number of hours the course was assigned except to an instruc-
tor teaching a portion of the course and who does not attend the full
course.
(8) Credit for teaching or completing the same continuing
education course more than once within the same reporting period
shall not be granted for compliance with the continuing education
requirement.
§§19.1009. Course Requirements for Successful Completion.
(a) Providers shall use attendance rosters or an assessment
measurement to certify completion of a classroom continuing edu-
cation course. Attendance of at least 90% of the course is required
to complete the course when using attendance rosters. A means to
ensure that the licensee attended the full or at least 90% of the course
shall be established. Attendance records must include at a minimum:
sign-in and sign-out sheets, the legible names, addresses, and TDI ID
number of each licensee in attendance.
(b) Providers shall use a written examination to evaluate the
licensee’s competency and the effectiveness of continuing education
courses that do not use monitored attendance and classroom courses
that do not use attendance as the means of completion. Course records
must include at a minimum: the name of the exam monitor, the date
the exam was taken, the final examination score, the examination
version used, the legible name, address and the TDI ID number of
each licensee for each examination attempt. The written examination
shall meet the criteria set forth in paragraphs (1)-(7) of this subsection:
(1) Final examination questions shall not be the same or
substantially the same questions the licensee previously encountered
in the course materials or review exams and cannot be designed such
that the correct answer is obvious by its content.
(2) Security measures shall be in place to maintain the
integrity of the examination and ensure that the enrolled licensee is
the individual who took the examination.
(3) Answers to the examination shall not be given to the
licensees at any time before, during or after the course.
(4) Examinations shall be graded by an authorized staff
member.
(5) Licensees shall be allowed to retake an examination
if a 70% passing score is not achieved. The retest shall consist of
an alternate examination consisting of different questions from the
original examination.
(6) Final examinations shall consist of at least three
complete exams which are distributed alternatively to enrollees of
the course and are revised/updated every two years by the provider
consistent with the course update/revision.
(7) The final examination shall be monitored by a disin-
terested third party not related to the licensee and taken without the
use of the course materials or personal notes. The final examination
must be provided in a separate, sealed envelope and only opened
by the person who will be monitoring the licensee’s final examina-
tion. Upon completion of the examination, the person monitoring the
examination should mail the completed examination directly to the
provider.
(c) Providers shall issue certificates of completion to li-
censees who successfully complete a registered course. The cer-
tificate must be issued in a manner which will ensure that the person
receiving the certificate is the licensee who took the course, must be
issued within a reasonable period of time, and completed to reflect
the date the licensee took the course/examination. The completed
certificate must include the course and licensee information specified
in §19.1006(d)(6) of this subchapter (relating to Course Criteria).
§§19.1010. Obtain Forms.
Application forms for [exemption,] provider registration, [and]
courseregistration [certification forms],sample certificates[certifi-
cate] of completion [forms], and the list of courses can be obtained
from the Texas Department of Insurance, Continuing Education Co-
ordinator, Licensing Group [Agent Activity], 333 Guadalupe. P.O.
Box 149104, Austin, Texas 78714-9104.
§§19.1011. Licensee Comppliance.
(a) Licensees maymeet their continuing education re-
quirements by choosing[choose] courses from [any of] the courses
registered with the department [approved] for their type of license. [to
meet the continuing education compliance requirements.]Licensees
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[with the exception of a licensees] holdingmultiple licenses [a li-
cense] under the Insurance Code,Articles [Article] 21.07-1,21.07-3
and [Article] 21.14 [who] may take courses applicable to [either]any
of thoselicensetypes [type] for the 30 hours of continuing education
compliance requirements.
(b) Agents and adjusters shall provide evidence of comple-
tion of continuing education upon request of the department. Each
licensee shall maintain evidence of each course completed fora pe-
riod of four years from the date of completion of the course[the
current and next preceding renewal period which generally consists
of a minimum of four years] for the purpose of audit.
(c) (No change.)
§§19.1012. Provider Compliance[Audit of Continuing Education
Records].
(a) [All continuing education records and evidence of con-
tinuing education of licensees maintained for the period required are
subject to review by the Department at any time. Accuracy of a li-
censee’s records is subject to verification at any time.]
[(b)] All continuing education records, rosters, and course
materials, including final examinations, of providersshall [must] be
maintained for at least four years and are subject to review by the
department at any time.
(b) Providers shall notify the department when a course
is discontinued or no longer active, and when there is a change
to the provider’s information of record.
(c) At the department’s request, providers shall furnish
course data in an acceptable electronic format.
(d)If continuing education records are audited or reviewed
and the validity or completeness of the records [same] are
questioned, the [licensee or] provider shall have 30 days from the
date of notice [of discrepancies] to correct discrepancies or submit
new documentation. Should the provider fail to satisfactorily
remedy the discrepancy within 30 days, the department shall
automatically cancel the course registration effective the 31st day
from the date of the notice and will suspend the provider’s future
registration status until such time as the discrepancy is resolved.
(e) Registration of providers is conditioned upon the
provider’s compliance with these provisions. Repeated non-
compliance with this subchapter may be considered grounds for
non-renewal of a provider’s registration. For providers who fail
to comply with this subchapter, the department may remove the
certification of courses and restrict a provider’s ability to provide
continuing education courses for up to one year.
(f) The department may conduct audits of any certified
course without prior notice to the provider. Department staff,
or the department’s representative or designee, may enroll and
take courses without identifying themselves as employees or
representatives of the department.
§§19.1013. Failure to Comply.
(a) Failure by a licensee to comply with the continuing
education requirements in the absence of a valid exemption, or
falsification of records of compliance by the licensee,or knowing
acceptance of a certificate of completion for a course which
does not comply with the registration requirements of this
subchapter may, after notice and opportunity for hearing, subject
the licensee to[is subject to disciplinary action after notice and
hearing.]an administrative penalty [a fine], suspension, revocation
or cancellation of a license in accordance with the Insurance Code,
Articles 1.10, §7; 21.07-1, §12; 21.14, §16; 21.07-3, §12; and/
or 21.07-4, §17 or any other applicable laws or statutes.The
department considers the following to be some examples of
violations of this subchapter:
(1) The use, submission or filing of any document
which is all or in part false or deceptive for the purpose
of complying with the continuing education statutes and this
ubchapter, or in responding to any inquiry from the department
concerning compliance.
(2) Obtaining or accepting any certificate of comple-
tion or certificate of attendance from a provider when the licensee
has not met the minimum completion requirements.
(3) Cheating or using unauthorized materials or
receiving unauthorized assistance during an examination.
(b) Failure by a provider to comply with this subchapter,
or falsification of any records by the providero participation in
any activities which allow circumvention of the requirements
of the applicable statutes or this subchaptermay subject the
courses of the provider to beimmediately removed from the list
of registered courses[, and cause the courses to be decertified].
Failure by a provider to comply with this subchapter may also,
after notice and opportunity for hearing, subject the provider to
be prohibited from participating in any department registered
continuing education programs for a period not to exceed one
year. The department considers the following to be some
examples of violations of this subchapter:
(1) Holding out to the public that the provider is
authorized to offer department registered continuing education
courses prior to the receipt of approval of the provider applica-
tion from the department.
(2) Advertising as registered and soliciting attendance
for any course prior to notice of registration of such course from
the department.
(3) The use of unqualified instructors to present
otherwise registered continuing education courses.
(4) Failure to maintain course records for the re-
quired time period.
(5) The use, submission or filing of any document for
the purpose of complying with the continuing education statutes
and this subchapter, or in responding to any inquiry from the
department concerning continuing education, when the provider
knows or should know that the document, or any part of it is
false or deceptive.
(6) Failure to use the approved course outline.
(7) Failure to notify the department of changes to any
course which are required to be reported.
(8) Failure to conduct the certified course, as specified
in the course application.
(9) Failure to monitor course attendance where moni-
toring is required.
(10) Failure to provide timely refunds to participants
when required.
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(11) Failure to file or the late filing of any form or
other required information.
(12) Failure to insure an appropriately monitored
examination where monitoring is required.
(c) A single violation may subject the provider to suspen-
sion of the department registration for each course for not more
than one year.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 19, 1996.
TRD-96112086
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter K. Agents and Adjusters Guidelines
for Minimum Standards For Continuing Education
Courses
28 TAC §§19.1005-19.1009
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Insurance proposes the repeals
to §§19.1005-19.1009 of Subchapter K, concerning minimum
standards for continuing education courses for agents and
adjusters. The repeal is proposed to enable the Commissioner
of Insurance to adopt new §§19.1005-19.1009 concerning
the continuing education program for agents and adjusters.
The department will simultaneously propose new §§19.1005-
19.1009, as well as amendments to §§19.1001-19.1004 and
19.1010-19.1013, which appear elsewhere in this issue of the
Texas Register .
Edna Ramon Butts, senior associate commissioner, regulation
and safety, has determined that for each year of the first five
years the proposed repeal will be in effect, there will be no fiscal
implications for state or local government, or small business as
a result of enforcing or administering the repeal. There will be
no effect on the local economy or local employment.
Ms. Butts has also determined that for each year of the
first five years the repeal is in effect, the anticipated public
benefit is the simultaneous adoption of new §§19.1005-19.1009,
concerning the continuing education program for agents and
adjusters. On the basis of cost per hour of labor, there is no
anticipated difference in cost of compliance between small and
large businesses. There is no anticipated economic cost to
persons required to comply with the repeal as proposed.
Comments on the proposal must be submitted within 30 days
after publication of the proposed repeal in the Texas Registerto
Caroline Scott, General Counsel and Chief Clerk, Texas De-
partment of Insurance, P.O. Box 149104, MC 113-2A, Austin,
Texas 78714-9104. An additional copy of the comment must
be submitted to Edna Ramon Butts, Senior Associate Commis-
sioner, Regulation and Safety, Texas Department of Insurance,
P. O. Box 149104, MC 107-2A, Austin, Texas 78714-9104. Any
requests for public hearing on this proposal should be submit-
ted separately to the Office of the Chief Clerk.
The repeals are proposed pursuant to the Insurance Code,
Articles 21.07-1, 21.07-3, 21.07-4, 21.14, and 1.03A, and
the Government Code, §§2001.004 et seq (Administrative
Procedure Act). The Insurance Code, Articles 21.07-1, §3A,
21.07-3, §6A, 21.07-4, §7A and 21.14, §§5b and 5d authorize
the department to adopt a procedure for establishing guidelines
for continuing education programs for agents and adjusters.
Insurance Code, Article 1.03A provides that the Commissioner
of Insurance may adopt rules and regulations to execute the
duties and functions of the Texas Department of Insurance only
as authorized by a statute. The Government Code, §§2001.004
et seq authorize and require each state agency to adopt rules of
practice setting forth the nature and requirements of available
procedures and to prescribe the procedures for adoption of rules
by a state agency.
The following statutes and rules are affected by this proposal:
Rules Statutes 28 TAC §§19.1005-19.1009 Insurance Code,
Articles 21.07-1, 21.07-3, 21.07-4, and 21.14.
§§19.1005. Course Criteria.
§§19.1006. Types of Courses.
§§19.1007. Hours of Credit.
§§19.1008. Course Requirements for Successful Completion.
§§19.1009. Course Certification.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 19, 1996.
TRD-9612087
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463-6327
♦ ♦ ♦
Subchapter P. Fees Charged by Local Recording
Agents
28 TAC §§19.1501 - 19.1503
The Texas Department of Insurance proposes amendments
to §§19.1501-19.1502 and new §19.1503 concerning fees
charged by local recording agents to purchasers of insurance
policies. The amendments delete reference to repealed Insur-
ance Code, Article 21.14, §4(e) and insert reference to the
Insurance Code, Articles 21.35A and 21.35B concerning re-
imbursement and payments agents are permitted to charge
clients. Articles 21.35A and 21.35B were amended by the 74th
Legislature. The proposed amendment to §§19.1501-19.1502
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and new §19.1503 harmonizes the provisions of Articles 21.35A
and 21.35B. Section 19.1501 sets out the purpose and scope
of this subchapter. Section 19.1502 amends the definitions for
fees and local recording agent, deletes definitions for board,
company and person, and adds definitions for membership
dues, agent fee, inspection fee, policy fee, and service fee.
Existing §19.1503, which refers to adoption by reference of the
Disclosure Statement for Local Recording Agents’ Fees form,
has been proposed for repeal elsewhere in this issue of the
Texas Register. The department will no longer promulgate a
form for disclosure of fees charged by local recording agents.
Instead, local recording agents must maintain written records of
the required disclosures which must be made available to the
department for inspection or copying. New §19.1503 sets out
the procedures which must be followed when local recording
agents charge clients fees. Local recording agents must dis-
close to a client, in writing, the following: that the agent has
notified the client of the agent’s reimbursement or fee require-
ment; the policy fee, agent fee, service fee or inspection fee, if
any, charged by the agent on the transaction; the client’s writ-
ten agreement to the charges, including the client’s signature;
the toll-free telephone number of the department for information
on how to file a complaint, an itemized list of the services pro-
vided and the corresponding charges for each service. Section
19.1504 has been proposed for repeal elsewhere in this issue
of the Texas Register since the text of the section is now in-
cluded in new §19.1503.
Edna Ramon Butts, senior associate commissioner, regulation
and safety, has determined that, for the first five-year period the
proposal will be in effect, there will be no fiscal implications for
state or local government, or small businesses as a result of
enforcing or administering the amendments to the subchapter.
Ms. Butts has also determined that for each year of the first
five years the proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments
will be that consumers will have access to more information
on what fees may be properly charged by local recording
agents, which will deter agents from improperly charging fees
not authorized by consumers. Consumers will be able to make
better informed choices when deciding where and how to spend
their insurance dollars. There is no anticipated additional cost
to local recording agents who comply with proposed §19.1503
since local recording agents already are required to use a
disclosure form when invoicing clients for fees pursuant to
Insurance Code, Article 21.35A. There will be additional costs
to local recording agents who comply with proposed §19.1503
as it applies to disclosure of fees under Insurance Code, Article
21.35B. The cost to agents is anticipated to be a one-time cost
of $12 to $45 in order to produce a fee disclosure form. Agents
may then incur between .01 to .05 cents per sheet to copy the
disclosure form. Part of that cost may be offset by the agents’
ability to collect fees for the services provided. On the basis of
cost per hour of labor, there is no anticipated difference in cost
of compliance between small and large businesses.
Comments on the proposal to be considered by the department
must be submitted in writing, within 30 days after publication of
the proposed amendments in the Texas Register, to Caroline
Scott, General Counsel and Chief Clerk, Texas Department
of Insurance, P.O. Box 149104, Mail Code 113-1C, Austin,
Texas 78714-9104. An additional copy of the comments
must be submitted to Edna Ramón Butts, Senior Associate
Commissioner, Regulation and Safety, Texas Department of
Insurance, P.O. Box 149104, MC 107-2A, Austin, Texas 78714-
9104. Request for a public hearing should be submitted
separately to the Chief Clerk’s office.
The sections are proposed under the Insurance Code, Arti-
cles 21.35A, 21.35B, and 1.03A, and the Government Code,
§§2001.004 et seq (Administrative Procedure Act). The Insur-
ance Code, Article 21.35A sets out the fees a local recording
agent may charge a client for reimbursement of certain costs.
Article 21.35B establishes the various payments an insurer, its
agent, or sponsoring organization may collect. Article 1.03A
provides that the Commissioner of Insurance may adopt rules
and regulations to execute the duties and functions of the Texas
Department of Insurance only as authorized by a statute. The
Government Code, §§2001.004 et seq authorizes and requires
each state agency to adopt rules of practice setting forth the na-
ture and requirements of available procedures and to prescribe
the procedures for adoption of rules by a state agency.
The following rules and statutes are affected by the proposed
amendment: Rules Statutes §§19.1501-19.1503 Insurance
Code, Articles 21.35A, 21.35B.
§§19.1501. General Provisions.
(a) Purpose and Scope. The purpose of this subchapter
is to insure full disclosure of fees local recording agents charge
purchasers of insurance policies. This subchapter applies to all
fees authorized to be charged by local recording agents.[Statutory
basis and purpose. This subchapter implements the provisions of
Article 21.14, §4(e) which was enacted in 1991 as Chapter 685 at
page 2857 of the Acts of the 72nd Legislature and which first became
effective on June 16, 1991.]
(b) (No change.)
§§19.1502. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.
Agent fee-A charge made by a local recording agent, in lieu of or
in addition to the commission, for services the agent has actually
performed in connection with the sale of a particular policy.
[Board -The State Board of Insurance.]
[Company-Any insurance company, corporation, inter-insurance ex-
change, mutual, reciprocal, association, Lloyds, or other insurance
carrier licensed to transact business in the State of Texas other than
orders, societies, associations, or auxiliaries excepted from Texas In-
surance Code, Article 21.14.]
Fees-Include the following:
(A) reimbursements for costs incurred by a local
recording agent in obtaining a motor vehicle record of a person,
or a photograph of property that is or will be insured under an
insurance policy, which may not exceed the actual costs incurred
by the local recording agent;
(B) charges made by a local recording agent for
services rendered to a client which may include special delivery
or postal services, printing and reproduction services, electronic
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mail service, telephone transmission costs, and similar costs that
the local recording agent incurs on the client’s behalf;
(C) policy fees, agent fees, service fees, inspection fees,
or membership dues in a sponsoring organization. [Fees autho-
rized by Texas Insurance Code, Article 21.14 §4(e), which may
include a charge for services rendered to a client. These services
may include special delivery or postal charges; printing and re-
production costs; electronic mail costs; telephone transmission
costs; and similar costs that the local recording agent may incur
on behalf of the client.]
Inspection fee -A charge made by a local recording agent for
examination of a risk to be insured to determine acceptance,
rejection or rate.
Local recording agent-A person subject to licensing under Insur-
ance Code, Article 21.14.[A person engaged in soliciting and writ-
ing insurance, being authorized by a company, including fidelity and
surety companies, to solicit business and to write, sign, execute, and
deliver policies of insurance and to bind companies on insurance
risks, and who maintains an office and a record of such business
and the transactions which are involved, who collects premiums on
such business and otherwise performs the customary duties of a lo-
cal recording agent representing a company in its relation with the
public, or a person engaged in soliciting and writing insurance, being
authorized by a company, including fidelity and surety companies,
to solicit business, and to forward applications for insurance to the
home office of the companies, where the company’s general plan of
operation in this state provides for the appointment and compensation
of agents for and for the execution of policies of insurance by the
home office of the company, or by a supervisory office of such com-
pany, and who maintains an office and a record of such business and
the transactions which are involved and collects premiums on such
business and otherwise qualifies and performs the customary duties
of a local recording agent representing the company in its relation
with the public.]
Membership dues-A payment or obligation required by an organi-
zation or group for an individual to be considered a member or part
of the organization or group.
[Person-An individual, a corporation, a partnership, an association,
a joint stock company, a trust, an unincorporated organization, any
similar entity or any combination of the foregoing acting together.]
Policy fee -A charge collected by a local recording agent on be-
half of an insurer, in addition to the premium, in connection with
issuance of the policy.
Service fee -A charge made by a local recording agent for
performing the necessary business functions associated with
writing a policy of insurance. These charges may include special
delivery or postal charges, printing and reproduction costs,
electronic mail costs, telephone transmission costs, and similar
costs incurred by the agent on behalf of the client. These charges
may not exceed the actual costs incurred by the agent.
§19.1503. Procedures for Charging Fees.
(a) A local recording agent may charge a client a fee to
reimburse the agent for those costs specifically enumerated in the
Insurance Code, Article 21.35A(b). A local recording agent may also
charge a client those fees listed in Articles 21.35A(c) and 21.35B(a)
and set out in the definition of fees in this subchapter.
(b) The local recording agent must follow the procedures for
disclosure set out in this subsection when charging a client for these
fees. The local recording agent must obtain the written agreement of
the client to the charges, including the client’s signature. The local
recording agent must disclose, to a client, the following information
in writing:
(1) that the agent has notified the client of the agent’s
reimbursement or fee requirement prior to incurring the expense or
providing the service;
(2) the policy fee, agent fee, service fee or inspection fee,
if any, charged by the agent on the transaction;
(3) the toll-free telephone number (1-800-252-3439) of
the Texas Department of Insurance and a statement in bold face type
advising the client that the client may call that number to obtain
information on how to file a complaint if the client did not agree to the
charges in advance or if the client does not agree to the reasonableness
of the charges; and
(4) a complete, itemized listing of the services provided
for which the client is being charged and the corresponding charge
for each itemized service.
(c) All files relating to fees, including written records of
disclosure of fees, must be maintained in a separate file for a period
of five years and must be made available to the Texas Department of
Insurance for inspection or copying upon request to insure compliance
with this subchapter and Texas Insurance Code, Articles 21.35A and
21.35B.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
I sued in Austin, Texas, on August 19, 1996.
TRD-9612085
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463-6327
♦ ♦ ♦
28 TAC §§19.1503-19.1504
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Department of Insurance proposes the repeals to
§§19.1503-19.1504 of Subchapter P, concerning fees charged
by local recording agents to purchasers of insurance policies.
The repeal is proposed to enable the Commissioner of Insur-
ance to adopt amended §§19.1501-19.1502 and new §19.1503
concerning fees charged by local recording agents. The depart-
ment will simultaneously propose amendments to §§19.1501-
19.1502 as well as new §19.1503, which appear elsewhere in
this issue of the Texas Register.
Edna Ramon Butts, senior associate commissioner, regulation
and safety, has determined that for each year of the first five
years the proposed repeal will be in effect, there will be no fiscal
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implications for state or local government, or small business as
a result of enforcing or administering the repeal. There will be
no effect on the local economy or local employment.
Ms. Butts has also determined that for each year of the first five
years the repeal is in effect, the anticipated public benefit is the
simultaneous adoption of proposed amendments to §§19.1501-
19.1502 and new §19.1503 regarding fees charged by local
recording agents to purchasers of insurance policies. On the
basis of cost per hour of labor, there is no anticipated difference
in cost of compliance between small and large businesses.
There is no anticipated economic cost to persons required to
comply with the repeal as proposed.
Comments on the proposal must be submitted within 30 days
after publication of the proposed repeal in the Texas Register
to Caroline Scott, General Counsel and Chief Clerk, Texas
Department of Insurance, P.O. Box 149104, MC 113-1C,
Austin, Texas 78714-9104. An additional copy of the comment
must be submitted to Edna Ramón Butts, Senior Associate
Commissioner, Regulation and Safety, Texas Department of
Insurance, P. O. Box 149104, MC 107-2A, Austin, Texas 78714-
9104. Any requests for public hearing on this proposal should
be submitted separately to the Office of the Chief Clerk.
The repeals are proposed pursuant to the Insurance Code,
Articles 21.35A, 21.35B, and 1.03A, and the Government
Code, §§2001.004 et seq (Administrative Procedure Act). The
Insurance Code, Article 21.35A sets out the fees a local
recording agent may charge a client for reimbursement of
certain costs. Article 21.35B establishes various payments
an insurer, its agent, or sponsoring organization may collect.
Insurance Code, Article 1.03A provides that the Commissioner
of Insurance may adopt rules and regulations to execute the
duties and functions of the Texas Department of Insurance only
as authorized by a statute. The Government Code, §§2001.004
et seq authorize and require each state agency to adopt rules of
practice setting forth the nature and requirements of available
procedures and to prescribe the procedures for adoption of rules
by a state agency.
The following statutes and rules are affected by this proposal:
Rules Statutes §§19.1503-19.1504 Insurance Code, Articles
21.35A, 21.35B.
§§19.1503. Adoption by Reference of Forms Relating to Fees
Charged by Agents.
§§19.1504. Procedures for Charging Fees.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on August 19, 1996.
TRD-9612088
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463-6327
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 3. Tax Administration
Subchapter O. State Sales and Use Tax
34 TAC §3.351
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin).
The Comptroller of Public Accounts proposes the repeal of
§3.351, concerning the Economic Recovery Tax Act of 1981.
The section is being repealed because the Internal Revenue
Code, §168(f)(8), no longer exists. The Tax Equity and Fiscal
Responsibility Act of 1982, as Public Law 97-248, repealed
the temporary federal tax benefits for the safe-harbor leases
formerly described in §168(f)(8).
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the repeal will be in effect there will be
no significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing information
regarding tax responsibilities. This rule is adopted under the
Tax Code, Title 2, and does not require a statement of fiscal
implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the repeal may be submitted to Karey W. Barton,
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas
78711.
This repeal is proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeal implements the Tax Code, §111.002.
§3.351. Economic Recovery Tax Act of 1981.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463-4028
♦ ♦ ♦
Chapter 5. Funds Management (Fiscal Affairs)
Claims Processing-Purchase Vouchers
34 TAC §5.52, §5.53
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§5.52 and §5.53, concerning requirements for all purchase
vouchers and requirements for certain types of purchase vouch-
ers. The sections are being repealed because they are no
longer necessary.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.
Mr. Reissig also has determined that the repeal will benefit
the public and state agencies by providing them with new
information regarding purchase vouchers. There will be no
effect on small businesses. There are no additional costs to
persons who are required to comply with the repeal.
Comments on the proposal may be addressed to Kenny
McLeskey, Manager of Claims Division, P.O. Box 13528,
Austin, Texas 78711. If a person wants to ensure that the
comptroller considers and responds to a comment made about
this proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.
The repeals are proposed under the Government Code,
§§403.011, 403.071, 403.078, 2101.035, and 2103.004. These
statutes generally require a state agency to submit payment
vouchers to the comptroller in the form and with the informa-
tion required by the comptroller. The statutes also require
the comptroller to audit those vouchers on a pre-payment
or post-payment basis. Finally, the statutes authorize the
comptroller to adopt rules for the effective operation of the
uniform statewide accounting system.
The repeals implement the Government Code, §§403.011,
403.071, 403.078, 2101.035, and 2103.004.
§5.52. Requirements for All Purchase Vouchers.
§5.53. Requirements for Certain Types of Purchase Vouchers.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463–4028
34 TAC §5.56
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§5.56, concerning fiscal year determination procedures. The
section is being repealed so that a substantially revised section
may be adopted.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.
Mr. Reissig also has determined that the repeal will benefit
the public and state agencies by providing them with new
information regarding fiscal year determination procedures.
There will be no effect on small businesses. There are no
additional costs to persons who are required to comply with
the repeal.
Comments on the proposal may be addressed to Kenny
McLeskey, Manager of Claims Division, P.O. Box 13528,
Austin, Texas 78711. If a person wants to ensure that the
comptroller considers and responds to a comment made about
this proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.
The repeal is proposed under the Government Code,
§2101.035, which authorizes the comptroller to adopt rules
for the effective operation of the uniform statewide accounting
system.
The repeal implements the General Appropriations Act and the
Government Code, §2101.035.
§5.56. Fiscal Year Determination Procedures.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463–4028
34 TAC §5.56
The Comptroller of Public Accounts proposes new §5.56,
concerning appropriation year determination, to replace §5.56
that is being repealed.
The new section is necessary for the following reasons.
First, the implementation of the uniform statewide accounting
system (USAS) has changed the terminology used when deter-
mining the correct fiscal year to charge for a purchase. Instead
of using the term "fiscal year" in this context, "appropriation
year" is now used. The new section will reflect the current ter-
minology.
Second, the former section about fiscal year determination did
not cover how to determine the correct appropriation year to
charge when a state agency grants money to another agency
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or to a private person or entity. The new section will set forth
the correct procedure.
Third, the former section attempted to cover all the issues about
when a contract is formed between a state agency and another
entity. Because the legislature has greatly expanded the ways
that state agencies may enter into contracts, the new section will
not cover these issues. The determination of when a contract is
formed has always depended on the basic principles of contract
law. Therefore, the omission of information in the new section
about these issues will not have any substantive effect.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be in providing information
regarding appropriation year determination. There will be no
significant fiscal implications for small businesses. There is
no significant anticipated economic cost to persons who are
required to comply with the proposed rule.
Comments on the proposal may be addressed to Kenny
McLeskey, Manager of Claims Division, P.O. Box 13528,
Austin, Texas 78711. If a person wants to ensure that the
comptroller considers and responds to a comment made about
this proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.
The new section is proposed under the Government Code,
§2101.035, which authorizes the comptroller to adopt rules
for the effective operation of the uniform statewide accounting
system.
The new section implements the General Appropriations Act
and the Government Code, §2101.035.
§5.56. Appropriation Year Determination.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Appropriation year-The accounting period beginning
on September 1st and ending the following August 31st.
(2) Capital asset-A good other than a consumable that
benefits a state agency during more than one appropriation year.
(3) Comptroller-The comptroller of public accounts for
the State of Texas.
(4) Consumable-A good that perishes with use and that,
under ordinary circumstances, will be entirely used during one
appropriation year.
(5) Include-A term of enlargement and not of limitation
or exclusive enumeration. The use of the term does not create a
presumption that components not expressed are excluded.
(6) Institution of higher education-Has the meaning as-
signed by the Education Code, §61.003.
(7) May not-A prohibition. The term does not mean
"might not" or its equivalents.
(8) State agency-A department, board, commission, com-
mittee, council, agency, office, or other entity in the executive, leg-
islative, or judicial branch of Texas state government, the jurisdiction
of which is not limited to a geographical portion of this state. The
term includes an institution of higher education.
(b) General requirements and exceptions.
(1) A state agency must comply with this section when
determining the appropriation year to be charged for the agency’s:
(A) purchase of a good, service, or capital asset; or
(B) payment of a grant.
(2) The comptroller may require a state agency to make
available to the comptroller the documentation that supports the
agency’s classification of a payment as a consumable, service, capital
asset, or grant.
(3) This section does not apply to the extent it conflicts
with Texas law, including a valid rider or other provision of the
General Appropriations Act.
(4) This section does not apply to a purchase that is paid
with nonŒappropriated funds.
(c) Purchases of consumables.
(1) Except as provided in paragraph (2) of this subsection,
a state agency must charge a purchase of consumables to the
appropriation year in which their delivery to the agency occurs.
(2) Except as provided in paragraph (3) of this subsection,
a state agency may not charge a purchase of consumables to a
particular appropriation year if it would be unreasonable to anticipate
that the agency will consume all the consumables during that year.
(3) A state agency may charge the appropriation year that
immediately precedes the appropriation year in which consumables
are delivered to the agency for their purchase if:
(A) the agency contracted for the consumables during
the immediately preceding appropriation year and, at the time of the
contracting, the agency reasonably anticipated that the consumables
would be delivered during that year;
(B) the delivery of the consumables was delayed
until the next appropriation year for reasons beyond the agency’s
reasonable control; and
(C) the order quantity was no more than the agency
could have consumed before the end of the immediately preceding
appropriation year had the delivery occurred as originally expected.
(d) Purchases of services.
(1) A state agency must charge a purchase of services to
the appropriation year in which the services are rendered. The agency
may not charge a particular appropriation year for the payment of a
service contract that is performed during a different appropriation
year.
(2) Payments under a service contract that is performed
over more than one appropriation year must be prorated so that
each appropriation year is charged only to the extent of the services
performed during that year.
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(e) Purchases of capital assets.
(1) Except as provided in paragraphs (2)-(3) of this
subsection, a state agency must charge the purchase of a capital asset
to the appropriation year in which the agency enters into a valid
contract for the purchase. The date on which the capital asset is
delivered to the agency is irrelevant.
(2) A state agency may contract during a particular
appropriation year for the purchase of a capital asset in reliance
on an existing appropriation for a subsequent appropriation year so
long as payment for the asset does not occur until after the start
of the subsequent year. For example, assume that the General
Appropriations Act for appropriation years 1998 and 1999 is signed
by the governor on June 1, 1997. A state agency may contract after
May 31, 1997, for the purchase of a capital asset and pay for the
asset with appropriation year 1998 funds so long as the payment is
not made until after August 31, 1997. Similarly, the agency may
contract after May 31, 1997, for the purchase of a capital asset and
pay for the asset with appropriation year 1999 funds so long as the
payment is not made until after August 31, 1998. If the agency
contracts before June 1, 1997, for the purchase of a capital asset, the
agency may not use appropriation year 1998 or 1999 funds to pay
for the asset because the appropriations for those years are not in
existence on the date the contract is entered into.
(3) A payment made under a lease-purchase agreement
must be charged to the appropriation year in which the payment is
made.
(f) Grant payments. A state agency’s payment of a grant to
an individual or entity must be charged to the appropriation year in
which the agency contracts, awards, or otherwise legally commits
to pay the grant if an appropriation for that year and purpose is
available. Otherwise, the payment must be charged to the first
appropriation year for which an appropriation is available. This
subsection applies regardless of how the grantee will use the grant
funds. This subsection also applies even if the payments under a
grant contract will be made over more than one appropriation year.
(g) Contracts for the purchase of a combination of consum-
ables, services, and capital assets.
(1) This subsection applies only to:
(A) a contract that involves the purchase of two or
more of the following: a consumable, a service, or a capital asset; or
(B) two or more closely related contracts that together
involve the purchase of two or more of the following: a consumable,
a service, or a capital asset.
(2) If the dominant purpose of one or more contracts is
to purchase a consumable, then subsection (c) of this section governs
the determination of the correct appropriation year to charge for the
purchases.
(3) If the dominant purpose of one or more contracts is to
purchase a service, then subsection (d) of this section would govern
the determination of the correct appropriation year to charge for the
purchases.
(4) If the dominant purpose of one or more contracts is
to purchase a capital asset, then subsection (e) of this section would
govern the determination of the correct appropriation year to charge
for the purchases.
(h) Purchase options. The appropriation year in which a state
agency exercises a contractual option to purchase a good, service, or
capital asset must be charged for the cost of exercising that option,
subject to this section’s requirements for determining the correct
appropriation year to charge for the purchase. This agency hereby
certifies that the proposal has been reviewed by legal counsel and
found to be within the agency’s authority to adopt. Issued in Austin,
Texas, on 8/19/96. MARTIN E. CHERRY Chief, General Law
Section Comptroller of Public Accounts
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 463–4028
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part IV. Texas Commission for the Blind
Chapter 163. Vocational Rehabilitation Program
The Texas Commission for the Blind proposes amendments
to §§163.4 and the repeal of §§163.50, 163.51 and 163.52 of
Chapter 163 concerning the provision of vocational rehabilita-
tion services. New §§163.50, 163.51, and 163.52 are being
proposed concurrently. The purpose of the amendments, re-
peals, and new sections is to comply with section 101(a)(5)(A)
of the Rehabilitation Act of 1973, as amended. The proposal
eliminates definitions no longer applicable, redefines several
terms, and establishes an order of selection that conforms with
the Act, which requires the agency to consider functional limi-
tations when determining the severity of a person’s disabilities.
Pat D. Westbrook, Executive Director, has determined that for
the first five years the rules are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the amendments.
Mr. Westbrook also has determined that for each year of
the first five years the rules as proposed are in effect the
public benefit anticipated as a result of enforcing the rules
will be a federally-approved order of selection for vocational
rehabilitation services if, in the event of inadequate funds, such
services cannot be provided to all eligible individuals. There will
be no effect on small businesses. There is no economic cost
to individuals who are required to comply with the rules.
Questions about the content of this proposal may be directed
to Jean Crecelius at (512) 459-2611. Written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.
Subchapter A. General Information
40 TAC §163.4
PROPOSED RULES August 27 1996 21 TexReg 8089
The amendment is proposed under Human Resources Code,
Title 5, Chapter 91, §91.011(g), which authorizes the commis-
sion to adopt rules prescribing the policies and procedures fol-
lowed by the commission in the administration of its programs.
The amendment affects Human Resources Code, Title 5, Chap-
ter 91, Subchapter D, §91.023, concerning Rehabilitation Ser-
vices, and §91.052, concerning the Vocational Rehabilitation
Program for the Blind.
§163.4. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
[Disability-A physical or mental impairment that constitutes or results
in a substantial impediment to employment.]
Most severely disabled (person who is)-A personwho: [with or
without secondary disabilities or functional limitations whose visual
acuity meets the definition of blind.]
(A) has functional limitations in four or more life
skills areas (such as the inability to obtain a driver’s license with-
out special optical accommodations, care for self independently,
access standard print, travel independently, socially interact with
others, access technology without special adaptations, or manage
one’s home independently);
(B) requires, in addition to comprehensive assessment,
counseling, guidance, and employment assistance, at least four
other substantial VR services to achieve an employment outcome;
(C) needs services for a period of at least six months;
and
(D) has one or more physical or mental disabilities
defined in section 7(15)(A) of the Act, or any other disability
or combination of disabilities that causes comparable substantial
functional limitations.
Nonseverely disabled (person who is)-A personwho: [whose visual
acuity in one eye meets the definition of blind and whose visual acuity
in the other eye with best correction is better than 20/70, or a person
whose visual acuity in both eyes with best correction is better than
20/70.]
(A) has functional limitations in one life skills area
(such as the inability to obtain a driver s license without special
optical accommodations, care for self independently, access stan-
dard print, travel independently, socially interact with others,
access technology without special adaptations, or manage one’s
home independently); and
(B) requires, in addition to comprehensive assessment,
counseling guidance, and employment assistance, at least one
other substantial vocational rehabilitation service to achieve an
employment outcome.
Representative-A parent, legal guardian, or other representative
appointed by the court to represent the individual or an advocate
or other family member designated in writing by the individual
to represent the individual. [The parent, guardian, family member,
or advocate of the applicant or consumer or other representative
authorized by the applicant or consumer.]
[Secondary disability-A physical impairment that is either associated
with or unrelated to the visual condition, but is less significant than
the visual condition.]
Severely disabled (person who is)-A personwho:[whose visual
acuity in one eye meets the definition of blind and whose visual
acuity in the other eye meets the definition of visually impaired, or
a person whose visual acuity in both eyes meets the definition of
visually impaired.]
(A) has functional limitations in two or more life skills
areas (such as the inability to obtain a driver s license without
special optical accommodations, care for self independently,
access standard print, travel independently, socially interact with
others, access technology without special adaptations, or manage
one s home independently);
(B) requires, in addition to comprehensive assessment,
counseling, guidance, and employment assistance, at least two
other substantial vocational rehabilitation services to achieve an
employment outcome;
(C) needs services for a period of at least three
months; and
(D) has one or more physical or mental disabilities
defined in section 7(15)(A) of the Act, or any other disability
or combination of disabilities that causes comparable substantial
functional limitations.
[Visually disabled (person who is)-A person who has a visual
impairment that constitutes or results in a substantial impediment to
employment and who can benefit in terms of an employment outcome
from vocational rehabilitation services.]
[Visually impaired (person who is)-A person whose best corrected
visual acuity is between 20/70 and 20/200 in both eyes, or a person
who has a visual field of 30 degrees or less but greater than 20 degrees
with best correction.]
Visual impairment-A visual acuity, with best correction, of 20/70
or less in the better eye, or a visual field of 30 degrees or less in
the better eye, or a combination of both. [An injury, disease, or
other disorder that materially reduces, or if not treated will probably
result in materially reducing, visual functioning.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Commission for the Blind
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 459-2611
♦ ♦ ♦
Subchapter D. Order of Selection for Payment
of Services
40 TAC §§163.50, 163.51, 163.52
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(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Commission for the Blind or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin).
The repeals are proposed under Human Resources Code, Title
5, Chapter 91, §91.011(g), which authorizes the commission to
adopt rules prescribing the policies and procedures followed by
the commission in the administration of its programs.
The repeals affect Human Resources Code, Title 5, Chapter
91, Subchapter D, §91.023, concerning Rehabilitation Services,
and §91.052, concerning the Vocational Rehabilitation Program
for the Blind.
§163.50. Defined Purpose.
§163.51. Application of Order of Selection.
§163.52. Order of Selection Expenditure Categories.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Commission for the Blind
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 459-2611
♦ ♦ ♦
Subchapter D. Order of Selection for [Payment
of] Services
§§163.50, 163.51, 163.52
The new rules are proposed under Human Resources Code, Ti-
tle 5, Chapter 91, §91.011(g), which authorizes the commission
to adopt rules prescribing the policies and procedures followed
by the commission in the administration of its programs.
The new rules affect Human Resources Code, Title 5, Chapter
91, Subchapter D, §91.023, concerning Rehabilitation Services,
and §91.052, concerning the Vocational Rehabilitation Program
for the Blind.
§163.50. Authority.
An order of selection is authorized in 101(a)(5)(A) of the Rehabili-
tation Act of 1973, as amended, to assure that those individuals with
the most severe disabilities are selected for service before other indi-
viduals with disabilities in times of limited funding.
§163.51. Application.
The order of selection is applied after eligibility for services is
determined.
§163.52. Order of Selection.
(a) Vocational rehabilitation services shall be provided ac-
cording to the following priorities:
(1) Priority 1 - Persons who meet the definition of most
severely disabled.
(2) Priority 2 - Persons who meet the definition of
severely disabled.
(3) Priority 3 - Persons who meet the definition of
nonseverely disabled.
(b) Within the priorities listed in subsection (a) of this
section, special consideration and priority are given to public safety
officers whose visual impairments are sustained in the line of duty.
(c) To inquire if the agency is operating under the order of
selection, a person may contact any commission office, including the
central office at 4800 North Lamar, Austin, Texas, toll-free (800)
252-5204.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Commission for the Blind
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 459-2611
♦ ♦ ♦
Subchapter E. Consumer participation in Cost of
Services
40 TAC §163.61
The Texas Commission for the Blind proposes the repeal of
§163.61 of Chapter 163 concerning consumer participation in
cost of vocational rehabilitation services and the simultaneous
adoption of new §163.61. The purpose of the repeal is to
allow for the proposal of a revised section that increases the
services exempt from consumer participation in their cost. The
new rule adds all training and assistive technology devices
and equipment necessary for employment to the list of exempt
services. The new rule is consistent with consumer and
advocate comments and should expedite the employment of
consumers.
Pat D. Westbrook, Executive Director, has determined that for
the first five years the rules are in effect there will be no material
fiscal implications for state or local government as a result of
enforcing or administering the rules.
Mr. Westbrook also has determined that for each year of the
first five years the repeal and rule as proposed are in effect the
public benefits anticipated as a result of enforcing the repeal
and rule will be simplified access to needed services for con-
sumers of vocational rehabilitation services and a simultaneous
reduction in procedural paperwork. There will be no effect on
small businesses. There is no economic cost to individuals who
are required to comply with the rule.
Questions about the content of this proposal may be directed to
Jean Crecelius at (512) 459-2611 and written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
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the Texas Commission for the Blind or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin).
The repeal is proposed under the Human Resources Code, Title
5, Chapter 91, §91.011(g), which authorizes the commission to
adopt rules prescribing the policies and procedures followed by
the commission in the administration of its programs.
The repeal affects Human Resources Code, Title 5, Chapter
91, Subchapter D, §91.023 concerning Rehabilitation Services
and §91.052 concerning the Vocational Rehabilitation Program
for the Blind.
§163.61. Scope of Subchapter.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Commission for the Blind
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 459-2611
♦ ♦ ♦
The new section is proposed under the Human Resources
Code, Title 5, Chapter 91, §91.011(g), which authorizes the
commission to adopt rules prescribing the policies and proce-
dures followed by the commission in the administration of its
programs.
The new section affects Human Resources Code, Title 5,
Chapter 91, Subchapter D, §91.023 concerning Rehabilitation
Services and §91.052 concerning the Vocational Rehabilitation
Program for the Blind.
§163.61. Scope of Subchapter.
All vocational rehabilitation services are subject to this subchapter
except the following:
(1) assessment for determining eligibility and priority for
services, except for vocational rehabilitation services other than those
of a diagnostic nature provided under an extended evaluation;
(2) assessment for determining vocational rehabilitation
needs;
(3) counseling, guidance, and referral services by com-
mission staff;
(4) employment assistance services by commission staff;
(5) training;
(6) vocational rehabilitation teacher services (including
consumable supplies);
(7) reader and interpreter services;
(8) orientation and mobility services;
(9) tuition and fees;
(10) assistive technology devices and other necessary
equipment; and
(11) services paid for or reimbursed by a source other
than the commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Commission for the Blind
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 459-2611
♦ ♦ ♦
Part IX. Texas Department on Aging
Chapter 270. General Service Requirements
40 TAC §270.2, §270.5
The Texas Department on Aging proposes an amendment to
§270.2 relating to Service Definitions and §270.5, relating to
Nutrition Service Requirements, which are necessary to com-
plement the promulgation of §270.6, Participant Assessment
and §270.8, Data Management. The proposed amendments
are intended to clarify the language and the services which will
be delivered under the proposed new services of Participant
Assessment and Data Management.
Frank Pennington, director of program and fiscal accountability,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Pennington also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated will be a better understanding of the language used
to describe services and a better understanding of the costs
of a nutrition program as it relates to the directly related cost
to provide meals and other costs indirectly associated with the
provision of meals to persons authorized this service under the
Older Americans Act. There is no economic cost to persons
who are required to comply with the amendments as proposed.
There will be no effect on small businesses.
Comments on the proposed amendments may be submitted to
Frank Pennington, director of program and fiscal accountability,
Texas Department on Aging, P.O. Box 12786, Austin, Texas
78711.
The amendments are proposed under the Human Resources
Code, Chapter 101, which provides the Texas Department
on Aging with the authority to promulgate rules governing the
operation of the Department.
The Human Resources Code, Chapter 101, relating to the
operation of the Texas Department on Aging, is affected by
these proposed amendments.
§270.2. Service Definitions.
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The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Congregate nutrition services-The provision of services at a congre-
gate meal site in accordance with requirements established in §270.5,
of this title (relating to Nutrition Service Requirements). [Nutri-
tion Service Requirements, of this chapter.]
Data Management -Activities including data entry of initial par-
ticipant information, maintenance of Client Information System
(CIS) data information, and records management relating to the
home-delivered meals program.
Emergency Response Service Unit of Service(ERS) -The unit of
service for ERS is one calendar month. The provider agency is
eligible for payment for a full month of service if the client receives
services for any part of the month.
Home delivered meal-A hot or otherwise appropriate meal which
meets all requirements in §270.5, of this title (relating to Nutrition
Service Requirements)and §270.6, of this title, (relating to
Participant Assessment),served to an eligible person in his/her place
of residence.
[Nutrition unit of service-A meal which meets one third of the
required daily allowance as established by the Food and Nutrition
Board of the National Academy of Sciences - National Research
Council. ]
Participant Assessment-Activities including data entry of initial
participant information, maintenance of CIS data information,
and records management relating to the home-delivered meals
program.
§270.5. Nutrition Service Requirements.
(a) (No change.)
(b) Congregate Nutrition Services Program Description and
Performance Requirements.
(1)-(8) (No change.)
(9) Nutrition outreach. Nutrition outreach shall be con-
ducted with emphasis on the preferred target group as defined in
§260.1(f) of this title (relating toArea Agency on Aging Adminis-
trative Requirements)[ Targeting Service Delivery). ]
(10)-(11) (No change.)
(c) Home-Delivered Nutrition Service Program Description
and Performance Requirements.
(1) (No change.)
(2) Service activities. Service activities include provision
of meals and nutrition education in the home, with ongoing nutrition
outreach, [assessment of needs,] and appropriate referral to other
services. Other in-home services may also be provided by resources
other than the Older Americans Act.
(3) (No change.)
(4)Eligibility. [(A)] Procedures shall be developed and
implemented for determination of eligibility and assessing the need
for service so that meals are delivered only to eligible personsas
defined in §270.6 of this title (relating to Participant Assessment.
[(B) Eligibility criteria shall comply with provisions
tated in the Older Americans Act, Section 307(a)(13)(A) and (I),
concerning eligibility.
[(C) Person is assessed as being homebound.
[(D) Eligibility shall be based on an assessment of at
least the following:
[(i) impairment in ability to perform activities of
daily living or instrumental activities of daily living;
[(ii) frequency that a person leaves his home and
assistance that is needed to do so;
[(iii) ability to prepare nutritious meals and shop
for food; and
[(iv) resources available to assist older persons.
[(E) A home visit for assessment of need for service
shall be documented within two weeks of beginning service.
[(F) Reassessment shall be done at no greater than
six-month intervals.]
(5) Participant records. Records for regular participants
shall be maintained, as defined in §270.8 of this title (relating to
Data Management). [which contain the following information:
[(A) intake information;
[(B) documentation of eligibility, assessment, and
reassessment;
[(C) procedures for emergency care; and
[(D) be made available for monitoring purposes. ]
(6)-(7) (No change.)
(8) Meal packaging. Supplies and carriers will be used
so that hot foods are packaged and transported separately from cold
foods.
(A)-(B) (No change.)
(C) Meal packaging must meet the following criteria:
(i) (No change.)
(ii) be designed with compartments to separate food




(12) Nutrition outreach. Nutrition outreach shall be
conducted with emphasis on the preferred target group as defined




(e) Administrative Responsibilities for Nutrition/Meal Ser-
vice Providers.
(1)-(9) (No change.)
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(10) Director of the nutrition/meal provider agency. The
service provider agency shall identify an individual as director who
is responsible for the overall management of nutrition services
and compliance with performance requirements, standards, and
procedures.
(A) The director or another employee responsible for
food service management shall complete the 15-hour course in food
protection approved by the Federal Food and Drug Administration,
or the course approved by the Texas Department of Health, or
an equivalent course approved bythis Department[the Texas
Department on Aging] as specified in the Department’s procedures.
(B) (No change.)
(11)-(13) (No change.)
(14) Contributions. Provider shall comply with provisions
in §270.1(j) of this title(relating to General Service Requirements)
and §260.2(g)(2) of this title (relating to Area Agency on Aging Fiscal
Responsibilities).
(A) (No change.)
(B) The service provider agency shall accept the
Texas Lone Star Card to make contributions for meals if justified
by evaluation of local need and deemed cost effective.[The service
provider agency shall accept food stamps as contributions for meals
if warranted by evaluation of local need. ]
(15) (No change.)
(16) United States Department of Agriculture assistance.
United States Department of Agriculture assistance for meals served
in the form of cash, and/or commodities shall be used in accordance
with the Older Americans Act, §311, concerning surplus commodi-
ties; the United States Department of Agriculture Food Distribution
Regulations, Code of Federal Regulations[CFR] 7, Part 250; the
Texas Department of Human Services; and the Texas Department on
Aging. All eligible meals, regardless of the funding source, shall be
reported to the area agency. USDA cash shall be used to purchase
only United States grown food.
(17) Negotiation of contracts. Subcontractors will
negotiate a rate of payment based on the base meal rate, as
identified in §270.5(f) (7) of this title (relating to Area Agency
on Aging Responsibilities). The Department adopts a meal rate
ceiling of $4.88 for Home Delivered Meals or such rate ceiling
as may be established by the Texas Department of Human
Services for Home-delivered meals (formerly called Title XX,
Home-delivered meals).
(f) Area Agency on Aging Responsibilities.
(1) Policies and Procedures. The area agency shall
develop and implement written policies and procedures for the
following:
(A)-(B) (No change.)
(C) verification that all providers comply with the
Older Americans Act, §311, concerning surplus commodities and
United States Department of Agriculture Food Distribution Regula-
tions, 7 Code of Federal Regulations[CFR], Part 250; that only
eligible meals served by Older Americans Act funded projects are
reported for USDA cash/commodity reimbursement; and that cash
will be used to purchase only United States grown food.
(2) Compliance requirements. Area agencies are respon-
sible for the following:
(A) (No change.)
(B) [that] all meals meet requirements as specified in
subsection (d) of this section, relating to requirements for meals;
(C) [that] consistent procedures for waiting lists are
used by providers and case management units;and
(D) [that] service provider agencies have made ap-




(5) United States Department of Agriculture direct reim-
bursement.
(A) United States Department of Agriculture cash
distribution to meal providers shall be based on a lump sum method
that is based on eligible meals served. Annual settlements will
be calculated at the final United States Department of Agriculture
reimbursement rate times the total number of reported eligible meals
served during the fiscal year; [or]
(B) an alternative distribution method that is based
on an evaluation documenting greatest need for additional services
or resources, or efficient use of resources may be used by the area
agency; or [.]
(C) if [If] meals are purchased through a direct
purchase of service agreement with a vendor, USDA cash shall be




(A) In using the unit rate performance based con-
tracting method to procure Home Delivered Meals, potential sub-
contractors must establish a base meal cost, consisting of four cat-
egories: food costs, labor costs to produce meals, meal delivery
costs, and administrative costs directly associated with the cost
categories listed in this subparagraph. Rates are to be based on
actual, cash costs of production, excluding estimates of volunteer
time, and the value of contributed goods and services. The base
meal cost, determined as an aggregate of these four cost cate-
gories, must be the basis of negotiation between the area agency
contractor and all respondents to requests for proposal to estab-
lish a cost for home delivered meals.
(B) Area agency contractors must negotiate rates to
ensure that the base meal rate paid using Title III funds is equal
to or less than rates of payment negotiated with other federal and
state funding sources, including contracting to deliver Title XX
meals. Costs of services other than the base meal rate must be
reported in other service categories, as explained in §270.6 of this
title (relating to Participant Assessment), and in §270.8 (relating
to Data Management).
(i) The department may consider a waiver to
this requirement where the area agency contractor identifies
the specific costs included in the Title III contracted rate that
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result in a higher rate of payment to a subcontractor than in
other contracted rates in force. The area agency will provide
documentation that identifies additional costs, the effective rates
for each contract, and rationale for including any additional costs
as necessary and reasonable to the provision of meals.
(ii) Requests for waivers must be submitted to
the Department prior to the effective date of contracting with a
subcontractor, if the base meal cost for Title III meals will be
higher than the subcontractor’s other federal or state contracted
rates.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department on Aging
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 444-6840
♦ ♦ ♦
40 TAC §270.6, §270.8
The Texas Department on Aging proposes new §270.6, relating
to Participant Assessment and new §270.8, relating to Data
Management. The proposed new rules will establish guidelines
for quality service, accountability, and reimbursement for area
agencies on aging when providing services supplemental to
the delivery of Home Delivered Meals as authorized by the
Older Americans Act. New §270.6 establishes guidelines for
thoroughly assessing the eligibility, functional impairment score,
nutritional risk score, and the individual needs of a participant for
the receipt of home delivered meals. New §270.8 will establish
guidelines for thoroughly maintaining the documentation related
to reporting client activity through electronic or other means to
the Department.
Frank Pennington, director of program and fiscal accountability,
has determined that for the first five-year period the rules are
in effect there may be fiscal implications; however, the degree
of impact to state or local governments cannot be determined
at this time.
Mr. Pennington also has determined that for each year of the
first five years the proposed new rules are in effect, the public
benefit anticipated will be a better accountability of federal and
state resources when providing for the initial assessment and
reassessment of participants and for better reporting of those
activities directly relating to the administrative activities involving
data entry, reporting, and records retention for the delivery of
Home Delivered Meals as authorized by the Older Americans
Act programs. There will be no effect on small businesses.
There is no economic cost to persons who are required to
comply with the new rules as proposed.
Comments on the proposed new rules may be submitted to
Frank Pennington, director of program and fiscal accountability,
Texas Department on Aging, P.O. Box 12786, Austin, Texas
78711.
These new rules are proposed under the Human Resources
Code, Chapter 101, which provides the Texas Department
on Aging with the authority to promulgate rules governing the
operation of the Department.
The Human Resources Code, Chapter 101, relating to the
operation of the Texas Department on Aging, is affected by
these proposed actions.
§270.6. Participant Assessment.
(a) Purpose. This chapter establishes into law guidelines
for quality service, accountability, and reimbursement for area
agencies on aging, area agency contractors and subcontracting service
providers when providing participant assessment services for Home
Delivered meals as authorized by the Older Americans Act.
(b) Scope. Participant assessment applies only to those activ-
ities which directly relate to the initial assessment and reassessment
of participants for home delivered meals. Funds may not be claimed
for any activities conducted by volunteers. Case Management as-
sessments covering multiple services may only allocate that portion
covering assessment for home delivered meals to this service.
(c) Objective. The objectives of the service are to thoroughly
assess the eligibility, functional impairment score, nutritional risk
score, and individual needs of an applicant/participant for the receipt
of home delivered meals, and to plan and arrange for the service of
home delivered meals to eligible participants.
(d) Service Activities. Service activities include:
(1) assessment of the participant’s functional abilities, di-
etary needs, and eligibility for participation in the home delivered
meals program, including arranging for meals to begin and appropri-
ate referral to other services, and completion of the forms as required
by Department procedures;
(2) reassessment of the participant including completion
of the forms required per Department procedures to assess the
participant’s functional abilities, and dietary needs, eligibility, and
inquiry of any changes in the person’s life that could impact their
functional level; and
(3) travel to and from the home of the applicant/partici-
pant for the purpose of assessment or reassessment;
(e) Eligibility.
(1) Procedures shall be developed and implemented for
determination of eligibility and assessing the need for service so that
meals are delivered only to eligible persons.
(2) Eligibility criteria shall comply with provisions stated
in the Older Americans Act, §307(a)(13)(A) and (I), relating to
eligibility.
(3) If an applicant is assessed as homebound, eligibility
shall be based on an assessment of at least the following:
(A) impairment in ability to perform activities of daily
living or instrumental activities of daily living;
(B) frequency that a person leaves his home and the
degree of assistance that is needed to do so;
(C) ability to prepare nutritious meals and shop for
food; and
(D) resources available to assist older persons.
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(4) A home visit for assessment of need for service shall
be conducted and documented within two weeks of beginning service.
(5) Reassessment shall be done at intervals no greater than
six months.
(f) Participant records.
(1) A confidential participant case record shall be devel-
oped, organized, and maintained on each participant served, protected
from damage, theft, and unauthorized inspection, and made available
for monitoring and audit purposes. Records shall contain the follow-
ing information:
(A) intake information;
(B) documentation of eligibility, assessment, and
reassessment; and
(C) procedures for emergency care.
(2) Written procedures must be established and followed
by the subcontracting nutrition provider for obtaining the written
consent of the participant for release of confidential information to
other service providers when referrals are made.
(g) Conditions for referral to other services. When condi-
tions are discovered during the assessment which warrant referral,
participants shall be assisted in taking advantage of other services.
Participants shall be referred to appropriate agencies as warranted by
their condition and in accordance with the Department’s procedures.
(h) Recordkeeping and Reporting. Subcontracting nutrition/
meal providers shall maintain records and report in compliance
with the Department’s procedures, and the provisions as defined
in §270.1(h) and (i) of this title (relating to Recordkeeping and
Reporting).
(i) Monitoring. The Area Agency on Aging will conduct
periodic evaluations of home-delivered meal participants’ records
of assessment and reassessment to verify that eligibility criteria for
home-delivered meal services are met. The area agency shall comply
with the Department’s procedures in addition to §260.1(e) of this title
(relating to Area Agency on Aging Administration Requirements).
§270.8. Data Management.
(a) Purpose. This chapter establishes into law guidelines for
quality service, accountability, and reimbursement for are agencies on
aging, area agency contractors and subcontracting service providers
when providing Data Management Services for Home Delivered
meals as authorized by the Older Americans Act.
(b) Scope. Data management applies only to those activities
directly relating to the administrative activities involving data entry,
reporting, and records retention. Data Management does not relate
to any activities of meal preparation. Funds may not be claimed for
any activities conducted by volunteers.
(c) Objective. The objective of the service is to thoroughly
maintain the documentation related to reporting client activity through
electronic or other means to the Department.
(d) Service Activities. Service activities include:
(1) initial participant data entry into the Department’s
Client Information System (CIS);
(2) monthly service level reporting into the CIS, or other
means; and
(3) retention and safeguarding the assessment record of
home delivered meals participant.
(e) Participant records.
(1) A confidential participant case record shall be devel-
oped, organized, and maintained on each participant served, protected
from damage, theft, and unauthorized inspection, and made available
for monitoring and audit purposes. Records shall contain the follow-
ing information:
(A) intake information;
(B) documentation of eligibility, assessment, and
reassessment; and
(C) procedures for emergency care.
(2) Written procedures must be established and followed
by the subcontracting nutrition provider for obtaining the written
consent of the participant for release of confidential information to
other service providers when referrals are made.
(f) Recordkeeping and Reporting. Subcontracting nutrition
providers shall maintain records and report in compliance with the
Department’s procedures, and the provisions as defined in §270.1(h)
and (i) of this title (relating to Recordkeeping and Reporting) and
§270.5 of this title (relating to Nutrition Service Requirements).
(g) Monitoring. The area agency contractor will conduct pe-
riodic evaluations of home-delivered meal participants’ records of as-
sessment and reassessment to verify that eligibility criteria for home-
delivered meal services are met. The area agency contractor shall
comply with the Department’s procedures in addition to §260.1(e) of
this title (relating to Area Agency on Aging Administration Require-
ments).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department on Aging
Earliest possible date of adoption: September 27, 1996
For further information, please call: (512) 444-6840
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 9. Seed Quality
Special Provisions for Labeling
4 TAC §§9.8–9.11
The Texas Department of Agriculture (the department) adopts
new §§9.8-9.11, concerning the administration of the Texas
Seed Law, without changes to the proposed text as published
in the July 16, 1996, issue of the Texas Register (21 TexReg
6551).
The new sections are adopted to furnish the seed purchaser
with truthful information on the tag or label to give favorable
returns on seed investment, to help decide whether the stock is
the best obtainable for the money, to increase the net income
for farm families by more careful seeding and seed production
methods and to eliminate the selling of inferior seed with large
weed seed content. The new sections are being relocated from
Chapter 19 of this title as part of the department’s reorganization
of it’s regulatory rules.
The new sections provide labeling requirements for noxious
weed seed, treated seed and for agricultural and vegetable
seeds labeled and packed in a hermetically-sealed container.
The Texas Seed Trade Association commented generally in
favor of the new sections.
The new sections are adopted under the Texas Agriculture
Code (the Code), §61.002, which provides the Texas Depart-
ment of Agriculture with the authority to adopt rules necessary
for the efficient enforcement of Chapter 61 and to establish stan-
dards of genetic purity and identity.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 21. Citrus
Subchapter B. Citrus Quality
4 TAC §§21.20–21.23
The Texas Department of Agriculture (the department) adopts
new §§21.20-21.23, concerning citrus quality standards, with
changes to the proposed text as published in the July 16, 1996
issue of the Texas Register (21 TexReg 6552). Section 21.22
is adopted with changes. Sections 21.20, 21.21, and 21.23 are
adopted without changes and will not be republished.
These sections have been relocated from Chapter 10 of Title 4
of the Texas Administrative Code as a part of the department’s
reorganization of its regulatory program rules.
The department is adopting new §§21.20-21.23 in order to es-
tablish minimum acceptable ratios of soluble solids to anhy-
drous citric acids in the fruit and to establish the minimum juice
content requirements as they relate to the size of grapefruit and
oranges, and establish procedures to determine soluble solids
and anhydrous citric acid contents in the fruit. The word "on-
half" in §21.22 was an error in spelling in the proposed text
which has been changed to "one-half".
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code, §94.003, which provides the Texas Department of
Agriculture with the authority to adopt rules as necessary to
establish citrus quality standards.
§21.22. Fees.
A person who sells or ships grapefruit after July 31 and before
December 2 of a year, or early or midseason oranges after July 31 and
before November 2 of a year, shall pay to the department a maximum
inspection fee of:
(1) 2.5 cents per one-half standard box that is sold,
transported, or delivered for transportation;
(2) 1.5 cents per one-half standard box, or other container
that is one-half the size of a standard container, that is sold,
transported, or delivered for transportation; or
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(3) 2.5 cents per 80-pound lot, or portion of an 80-pound
lot, that is sold or transported in bulk.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 22. Nursery Products and Floral Items
4 TAC §§22.1–22.6
The Texas Department of Agriculture (the department) adopts
new §§22.1-22.6, concerning nursery products and floral items,
without changes to the proposed text as published in the July
16, 1996, issue of the Texas Register (21 TexReg 6553).
New §§22.1-22.6 are being relocated from Chapter 9 of this
title as part of the department’s reorganization of its regulatory
rules. The new sections are adopted to provide for the
clarification of language in the current regulations and provide
additional information to the public regarding procedures to
follow in complying with the regulations. New §22.1 provides
definitions; §22.2 establishes procedures for application; §22.3
establishes registration fees and an additional registration for
businesses to sell nursery products and/or floral items at
temporary locations; §22.4 establishes guidelines for a stop-
sale order; §22.5 establishes violations and penalties; and,
§22.6 establishes an expiration provision.
No comments were received regarding adoption of the new
sections.
The new sections are adopted under the Texas Agriculture
Code, §71.042, which provides the Texas Department of
Agriculture with authority to adopt rules as necessary for the
efficient enforcement and administration of programs to protect
against horticultural diseases and pests; and, §71.043 which
authorizes the department to collect registration fees.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 23. Family Farm and Ranch Security
Program
The Texas Department of Agriculture (the department) adopts
the repeal of §§23.1-23.6, 23.11-23.13, 23.21-23.29, 23.41-
23.47, 23.61-23.63, 23.71-23.73, 23.81-23.82, and 23.91-
23.102, concerning the Family Farm and Ranch Security
Program, without changes to the proposed text as published in
the July 12, 1996, issue of the Texas Register (21 TexReg
6396).
The repeal is adopted to eliminate unnecessary sections that
are non-functional due to the discontinuance of the Family Farm
and Ranch Security Program.
The repeal deletes from Chapter 23, rules for implementation
of the Family Farm and Ranch Security Program.
No comments were received regarding adoption of the repeal.
Subchapter A. General Provisions
4 TAC §§23.1–23.6
The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 12, 1996




The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Subchapter C. Application Procedures
4 TAC §§23.21–23.29
The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Subchapter D. Closing Procedures
4 TAC §§23.41–23.47
The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Subchapter E. Default by Participant
4 TAC §§23.61–23.63
The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Subchapter F. Foreclosure Procedures
4 TAC §§23.71–23.73
The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Subchapter G. Default by Lender
4 TAC §23.81, §23.82
The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
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Proposal publication date: July 16, 1996




The repeal is adopted under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules as necessary for the adminis-
tration of its powers and duties under the Code; and the Code,
§252.011, which provides the department with the authority to
adopt rules for administration of Chapter 252.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 23. Rose Grading
Miscellaneous Provisions
4 TAC §§23.1–23.6
The Texas Department of Agriculture (the department) adopts
new §§23.1-23.6, concerning rose grades and regulations,
without changes to the proposed text as published in the July
16, 1996, issue of the Texas Register (21 TexReg 6555).
New §§23.1-23.6 are being relocated from Chapter 9 of this title
as part of the department’s reorganization of its regulatory rules.
The new sections are adopted to provide for the clarification
of existing language and provide additional information to the
public regarding procedures to follow in complying with the
regulations. New §23.1 provides definitions; §23.2 establishes
procedures for application; §23.3 establishes certificate of
authority fees; §23.4 establishes guidelines for labeling; §23.5
establishes violations and penalties; and, §23.6 establishes an
expiration provision.
A comment was received from the Texas Association of Nurs-
erymen requesting the department to adopt the National Rose
Grading Standards as the minimum standards for rose grades in
Texas. Based upon feedback from the Rose Industry in Texas
and because the rule meets the minimum standards set out in
the National Rose Grading Standards, the department will adopt
the rule without change.
The new sections are adopted under the Texas Agriculture
Code, §121.001, which provides the department with the
authority to adopt rules and prescribe procedures for the
inspection, grading, and labeling of all rose plants sold or
offered for sale within this state; and the Texas Agriculture
Code, §121.004, which provides the Texas Department of
Agriculture with the authority to charge a fee for the certificate
of authority.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: September 6, 1996
Proposal publication date: July 16, 1996
For further information, please call: (512) 463–7583
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 117. End Stage Renal Disease Facilities
The Texas Department of Health (department) adopts new
§§117.1-117.3, 117.11-117.16, 117.31-117.34, 117.41-117.45,
117.61-117.65 and 117.81-117.85. Sections 117.2, 117.3,
117.11, 117.15, 117.31-117.34, 117.41, 117.43-117.45, 117.62,
117.63, 117.65, and 117.81 are adopted with changes to the
proposed text as published in the April 12, 1996, issue of the
Texas Register (21 TexReg 3120). Sections 117.1, 117.12,
117.13, 117.14, 117.16, 117.42, 117.61, 117.64, and 117.82-
117.85 are adopted without changes and therefore will not be
republished.
The new rules concern the licensing of end stage renal disease
(ESRD) facilities. The sections cover purpose, definitions, li-
censing fees, application and issuance of temporary initial li-
censes, issuance and renewal of annual licenses, change of
ownership, time periods for processing and issuing a license,
inspections, optional plan review and inspection, minimal re-
quirements for design and space, equipment, water treatment
and reuse, sanitary and hygienic conditions, quality assurance
for patient care, indicators of quality of care, provision and co-
ordination of treatment and services, qualifications of staff, and
clinical records. Also included are general requirements for
dialysis technicians, dialysis technician training curricula and
instructors, competency evaluation of dialysis technicians, doc-
umentation of dialysis technician competency, and prohibited
acts for dialysis technicians. In addition, the sections address
corrective action plans, appointment of temporary manager, dis-
ciplinary action, administrative penalties and recovery of costs.
The rules implement the Health and Safety Code, Chapter 251,
as added by Acts 1995, 74th Legislature, Chapter 608 (House
Bill 1023) effective September 1, 1995. The provisions requir-
ing that ESRD facilities obtain a license in order to operate and
that dialysis technicians be trained and evaluated for compe-
tency will become effective on September 1, 1996. The rules
implement House Bill 1023 by specifying standards governing
the issuance and terms of a state license to operate an ESRD
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facility (temporary initial, first annual, renewal and change of
ownership licenses), the setting of fees for initial, renewal or
change of ownership licenses, the facility’s submittal of an an-
nual report as a condition to renew a license, and inspections to
assess compliance with the rules. In addition, the rules specify
the qualifications and supervision of ESRD facility staff provid-
ing direct patient care, the equipment which is compatible to
the health and safety of patients, factors contributing to and
promoting sanitary and hygienic conditions, the criteria a facil-
ity must follow to maintain quality assurance for patient care
and data indicative to quality of care being delivered, minimum
standards addressing design and space for safe access and pa-
tient privacy, the information to be included and maintained in
a patient’s clinical record (including confidentiality), water treat-
ment system components and parameters to assure safe wa-
ter is used for dialysis, parameters for reuse of hemodialyzers
if reuse is practiced by a facility, the training curriculum com-
ponents for dialysis technicians and persons qualified to act as
training instructors, information which serves as evidence that a
dialysis technician has been trained and determined competent
to serve as a dialysis technician, and the acts and practices that
are allowed and prohibited to a dialysis technician. Finally, the
rules address the department’s use of a corrective action plan in
collaboration with the ESRD Network of Texas Medical Review
Board, the use of administrative penalties, the conditions under
which the department may appoint a temporary manager, and
the denial, suspension, or revocation of a license.
The department amended the proposed language based upon
public comment and for clarification purposes. The changes
made to §117.2 were for clarification purposes and include the
addition of definitions for "advanced practice nurse," "charge
nurse," "full-time equivalent," "intermediate level disinfection,"
and "physician assistant"; and amendments to the definitions for
"dialysis," "dietitian," "social worker," and "supervising nurse."
Changes made to §117.3 were to clarify that the change
of ownership fee amount is contingent upon whether the
department conducts an inspection for compliance with the
patient health and safety provisions of the rules, as well as the
inspection for compliance with the design and space provisions.
The changes to §117.11 clarify that a facility operating prior
to September 1, 1996, will train and evaluate for competency
its dialysis technicians on staff prior to September 1, 1996
as required in §17.62 and §117.63; what is meant by the
term "organizational structure" (§117.11(e)(6)), and that a fire
inspection report indicating the facility meets local fire codes is
a component of the initial application process (§117.11(e)(9)).
Section 117.13 was amended to be clear that a change
of ownership application must also include an approved fire
inspection report issued by the local fire authority having
jurisdiction (§117.13(c)). An amendment to §117.15(g) was
made to address the transition of existing facilities in complying
with certain sections of the rules. Section 117.15 and §117.81
were changed to eliminate confusion concerning the terms "plan
of correction" and "corrective action plan" by deleting the term
"plan of correction" and using the term "corrective action plan"
throughout. The changes made to §§117.31-117.34, 117.41,
117.43-117.45, 117.62-117.63, and 17.65 are as a result of
comments received concerning those sections; the reasons for
these changes are described in the department’s responses to
these comments.
Concern was expressed by several commenters that the new
rules would impose a financial burden that facilities could not
meet. The department recognizes that the imposition of a new
set of standards on ESRD facilities in Texas is not without costs.
The new rules will require additional attention to patient needs in
the form of increased staff, improved facilities and better trained
staff. It was the opinion of several commenters that small,
rural facilities in particular would bear an inordinate amount
of the burden. Several went so far as to express an opinion
that these facilities would be forced to close and patients,
rather than benefiting from the new standards of care, would
actually suffer because nearby facilities would close forcing
them to travel longer distances for dialysis. This possibility
was a cause for great concern. Accordingly, staff at the
department solicited financial information from facility owners
and managers. The intent was to obtain this information to
determine whether or not the commenters were accurate in their
assessment. Unfortunately, the data that was submitted was
not sufficient to reach a conclusion. Facilities were justifiably
reluctant to share competitive cost information. The issue,
however, remained unresolved. In order to resolve this, the
department obtained data on facility costs and revenues from
a variety of sources: former facility administrators, clinicians
(both in Texas and other states), federal officials, and others
involved in the area of renal treatment and programming. This
data demonstrated the implementation of these rules would
impact, but not eliminate facility profit margins. Recognizing that
facilities must remain profitable to remain open, the department
has amended two of the potentially costly requirements of the
proposed rules, providing a phase-in period for the requirement
that an registered nurse (RN) be present in the facility during
all treatments and eliminating the staffing ratio for master’s
prepared social workers (MSW).
Concerns were expressed by many commenters related to the
staffing of social workers. The requirement for a MSW mirrors
the definition of social worker in the Medicare Conditions of
Coverage, which has been in effect since 1976. The amended
definition in the final rules includes a "grandfather" clause to al-
low those persons who were providing social services to ESRD
patients before 1976 to continue in this capacity as long as con-
sultation with an MSW is practiced, as is required by current
Medicare regulations. Some commenters perceived that there
were insufficient numbers of MSWs in Texas, particularly in the
rural areas, and asked that the definition of social worker be
broadened to include persons prepared at the bachelor’s level
in social work. Others presented substantial rationale that the
MSW requirement be maintained.
To address these concerns, the department conducted a
staffing survey to determine current MSW staffing in outpatient
dialysis facilities and consulted with the board which licenses
social workers to determine the actual number of MSWs in
Texas. The staffing survey identified nine of 165 facilities
reporting (out of 201 facilities polled) did not currently employ
an MSW. The social worker licensing program reported there
are currently 11,616 licensed MSWs in Texas. Review of
the counties specified by commenters to have a shortage of
licensed MSWs found, in each case, a significantly larger
number of licensed MSWs than reported by the commenters.
For example, commenters stated there were 28 licensed MSWs
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in the Valley; however, the counties of Hidalgo, Willacy, and
Cameron alone have 141 licensed MSWs.
The final rules do not preclude the use of assistive personnel
including persons with bachelor degrees in social work to per-
form discrete tasks in the provision of social services; therefore,
the department has maintained the proposed qualification for a
social worker, with the addition of identical language from the
Medicare Conditions of Coverage which all facilities receiving
Medicare reimbursement must follow. To address the concerns
regarding the costs associated with hiring MSWs, the depart-
ment eliminated the ratio requirement for one MSW to every
80 patients, placing the responsibility on the facility to provide
adequate staffing to assure that the psychosocial needs of the
patients be met.
The final area of concern addressed by many commenters in-
volved the current and future function of licensed vocational
nurses in outpatient dialysis facilities. The current Medicare
Conditions of Coverage in effect since 1976, require only a
licensed person to be present during dialysis treatment, and
list the possible staff to fill this requirement to be registered
nurses (RN), licensed vocational nurses (LVN), or physicians.
The Conditions of Coverage are currently being revised by the
Health Care Financing Administration (HCFA), and the pro-
posed revised federal regulations require an RN to be present
whenever dialysis is in progress. Many other commenters pref-
aced the need for RN presence at all times during dialysis treat-
ment with information that outpatient ESRD facilities are treating
an increasingly complex population, patients with higher acuity
as they are discharged earlier from hospitals, and patients who
are older and sicker with multiple co-morbidity factors. Forty
percent of dialysis patients are diabetic and many of these have
suffered amputations and blindness. The dialysis equipment
has become more sophisticated, allowing the potential for rapid
changes in a patient’s fluid and chemistry status during treat-
ment. Aside from the arguments related to education and ex-
perience, and to patient acuity expounded by many clinicians
and patients, the statutory language did not exempt LVNs from
the definition of a dialysis technician and requires dialysis tech-
nicians to be trained and to work under the supervision of an
RN or physician. Further, the Nurse Practice Act does not allow
for the delegation of patient assessment or professional nursing
judgement. The LVN licensing act is a title protection act, does
not contain practice provisions, or provide LVNs with delegation
authority.
The department recognizes that there are increased costs in
requiring an RN to be available to the treatment area at all
times, and that there may not currently be a sufficient sup-
ply of qualified RNs to cover all patient shifts in all outpatient
dialysis facilities in Texas. The department is also concerned
that the implementation of these rules may diminish access to
dialysis services and possibly force small businesses to close.
Therefore, a three-year phase-in period has been provided in
§117.44(c)(3) to allow a qualified LVN to function as a charge
nurse during the graduated implementation of the requirement
that the charge nurse be an RN. The Board of Health charged
the department to monitor facilities during this three-year pe-
riod for evidence of any impact staffing levels may have on
patient care and outcomes. The monitoring will include the col-
lection of data through review of survey and complaint investi-
gation outcomes and facilities’ annual reports. The department
welcomes partnerships with independent professional organi-
zations in developing study protocols and examining the impact
of these rules on patient outcomes.
In addition to the previously mentioned issues, the department
has recently received questions concerning whether hospitals
which provide dialysis treatment to patients in the hospital’s
skilled nursing facility (located within the hospital building) or
patients admitted for less than 24 hours would be required to
be licensed as a dialysis facility. The department’s Hospital Li-
censing Director has indicated that hospital beds used for skilled
nursing facility services for the purposes of Medicare certifica-
tion, are for licensing purposes considered to be inpatient beds
of the hospital regardless of how the Medicare program is billed
for reimbursement. The Hospital Licensing Director has also in-
dicated that patients who are admitted for less than 24 hours
receiving dialysis in the hospital are not considered to be outpa-
tients for licensing purposes. Therefore, a hospital which pro-
vides dialysis to these types of patients and does not provide
routine, repetitive outpatient dialysis is not required to obtain an
ESRD license. This program interpretation is subject to legal
review by the department’s Office of General Counsel (OGC)
regarding this issue; a request from the department’s Health
Facility Licensing Division to the OGC for a legal opinion is
pending.
The summary of comments received on the proposed rules and
the department’s responses are as follows.
Comment: Regarding the rules in general, five commenters
stated that many of the proposed rules are a duplication of
the Health Financing Administration (HCFA) requirements for
dialysis facilities and therefore a duplication of regulations.
Response: The department disagrees that the rules are duplica-
tive. The HCFA requirements relate to a facility’s participation in
a voluntary program and do not have the same applicability as
do licensing regulations. In addition to the technical responsibil-
ities related to the licensing of dialysis facilities, the Health and
Safety Code, §251.014 makes the department responsible for
monitoring the provision of dialysis treatment to Texans through
the adoption of "minimum standards to protect the health and
safety of a patient of an ESRD facility, including standards for
the qualifications and supervision of professional staff, including
physicians; the equipment used by the facility is compatible with
the health and safety of the patients; the sanitary and hygienic
conditions in the facility; quality assurance for patient care; the
provision and coordination of treatment and services by the
facility; clinical records maintained by the facility; design and
space requirements for the facility for safe access by patients
and personnel and for ensuring patient privacy; indicators of
the quality of care provided by the facility; and water treatment
and reuse by the facility." In addition, the Health and Safety
Code, §251.032 requires that the department adopt "minimum
standards for the curricula and instructors used to train individ-
uals to act as dialysis technicians; minimum standards for the
determination of the competency of individuals who have been
trained as dialysis technicians; minimum requirements for doc-
umentation that an individual has been trained and determined
to be competent as a dialysis technician and the acceptance of
that documentation by another end stage renal disease facility
that may later employ the individual; and the acts and practices
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that are allowed or prohibited for dialysis technicians." These
rules implement the statutory requirements. The department
has based some of its rules on HCFA requirements to promote
consistency with the federal rules which influence Medicare re-
imbursement and with nationally accepted standards for water
and reuse, while also meeting the statutory mandate. The de-
partment cannot enforce a federal requirement as a state li-
censing requirement unless the requirement exists in the state
licensing rules.
Comment: Regarding the rules in general, two commenters
asked that the department consider delaying implementation of
the rules.
Response: The department disagrees that implementation
should be delayed. The Health and Safety Code, Chapter
251 requires all facilities currently operating to be licensed
on September 1, 1996, and these facilities must be surveyed
between September 1, 1996, and August 31, 1997. If a facility
has not achieved compliance with the licensing requirements
at the time of the survey, deficiencies will be cited and the
facility will be expected to develop a corrective action plan.
Implementation of the rules will begin September 1, 1996, with
existing facilities provided a transition period that has been
added in §117.15(g), and a three-year phase-in period has
been provided in §117.44(c)(3) to allow an LVN to function
as a charge nurse, allowing graduated implementation of the
requirement that the charge nurse be an RN.
Comment: Regarding the rules in general, one commenter
expressed regret that the rules would not be implemented until
September 1, 1996.
Response: The department understands the commenter’s
concern, but is restricted by the statute to not begin active
enforcement of the rules any sooner than September 1, 1996.
The department has, however, added language in §117.15(g)
and §117.44(c)(3)to provide for transition periods for certain
sections of the rules.
Comment: Regarding the rules in general, one commenter
asked that the final rules not favor special interest groups or
particular professions.
Response: The department agrees that the rules should not
favor special interest groups or a particular profession. The
department has made a great effort to solicit input and listen
to the opinions of the renal community while developing rules
to protect the health and safety of patients and remaining
consistent with present standards promoting the quality of care,
federal regulatory requirements for facilities participating in the
Medicare program and other state laws. This effort was effected
through public forums held in Austin, Arlington and Houston in
November 1995, and mailouts to facilities, patients and their
families and a variety of professional organizations. The input
of each commenter during all stages of the rule-making process
has been reviewed without prejudice.
Comment: Regarding the rules in general, four commenters
expressed concerns that the industry could not bear the costs
of implementing the licensing rules, and these increased costs
were a threat to the availability of dialysis services in rural
areas. One commenter stated that dialysis is a highly profitable
industry.
Response: The department received estimates from the indus-
try relating to the costs of implementing the proposed rules
which ranged from $100,000 to $6,000,000. Methodology used
to make these estimates was not completely explained, perhaps
due to concerns about confidentiality regarding business infor-
mation. The department received information relating to routine
costs and reimbursements for dialysis services. The depart-
ment recognizes that the composite rate has remained nearly
fixed for several years, but also that there are additional sources
of revenue for facilities, such as ancillary charges for drugs and
bone density studies, and less obvious sources such as use of
the vial overfill of costly medications. In reviewing the financial
data provided, the department also recognizes that the rules
will increase the costs to facilities, but the information received
does not indicate that profitability will be eliminated. The leg-
islature enacted the licensing statute and the department must
promulgate standards to ensure the public health and safety of
dialysis patients. In response to this and other comments, how-
ever, the department has changed certain staffing requirements
which will reduce costs related to staffing.
Comment: Regarding §117.2, four commenters suggested
adding a definition for "advanced practice nurse" to include
the educational requirements specified by the Board of Nurse
Examiners and revising all references to these nurses in the
rules to be consistent with the definition.
Response: The department agrees and has added a definition
for "advanced practice nurse" in accordance with the Nurse
Practice Act and revised the references to these nurses in
§117.44(b)(4).
Comment: Regarding the rules in general, one commenter
described an economic impact that the proposed rules and
requirements will have on all dialysis facilities. The commenter
stated that rural facilities have unique staffing problems for
all positions and that it was difficult to find qualified staff.
To illustrate, the commenter stated that the actual Medicare
reimbursement has decreased since 1973 remaining constant
until 1983 when the composite rates were reduced again. The
commenter stated that the current composite rate is $95.00 to
$118.75 per treatment which is what a facility uses to pay for
the fixed and variable costs involved in the care and treatment
of dialysis patients. The commenter indicated that the salary for
an MSW at $33,600 would increase the cost per treatment for a
1 to 80 ratio by $3.00 per treatment and for a dietitian providing
services to 100 patients and an average salary of $32,000 the
costs per treatment would rise another $2.74. The commenter
stated that although the additional staff will result in a higher
quality of care for patients which is not unreasonable, the costs
will definitely increase for facilities to provide this higher quality
of care, and while large facilities can shift costs, the independent
facility cannot and submitted that some of these costs are not
totally necessary for quality patient care.
Response: The department acknowledges that the imposition
of a new set of standards for facilities is not without costs. The
new rules will require new attention to patients in the form of
increased and better trained staff and improved facilities. The
possibility of facilities closing is of great concern to the depart-
ment; therefore, the department solicited financial information
from facility owners and managers in order to determine the
accuracy of assessments such as the commenter’s. The infor-
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mation received was not sufficient to reach a conclusion and
facilities were justifiably reluctant to share competitive cost in-
formation, leaving the issue unresolved. In order to resolve
this, the department obtained data on facility costs and rev-
enues from a variety of sources: former facility administrators,
clinicians (both in Texas and other states), federal officials, and
others involved in the area of renal treatment and programming.
This data demonstrated the implementation of these rules would
impact, but not eliminate facility profit margins. Recognizing
that facilities must remain profitable to remain open, the de-
partment has made changes to two of the more costly require-
ments in the proposed rules. The final rules include a change
in §117.43(e)(4) and a phase-in period in §117.44(c)(3)(A)-(D)
relating to the charge nurse, and a change to §117.43(i)(5) elim-
inating the MSW staff-to-patient ratio. Additionally, the depart-
ment has amended the ratios in §117.43(h)(5) for dietitians to
provide some flexibility to facilities in developing staffing levels.
Comment: Regarding the rules in general, some commenters
expressed concern that there were insufficient qualified RNs to
staff all shifts in all dialysis facilities and that currently employed
LVNs were performing charge responsibilities competently.
These commenters continued that the increased costs to
facilities which must discontinue using some LVNs and begin
using all RNs could effect a negative financial impact to these
facilities and possibly result in the closure of smaller facilities.
Closure of the single facility in smaller communities would
impede patient access to dialysis services. Other commenters
stated that independently owned facilities or groups of facilities
would not be able to absorb these increased costs and would
be forced to sell their units to national chains.
Response: The department recognizes that there are increased
costs in requiring an RN to be available to the treatment area
at all times, and that there may not currently be a sufficient
supply of qualified RNs to cover all patient shifts in all outpatient
dialysis facilities in Texas. The department is also concerned
that the implementation of these rules may diminish access to
dialysis services and possibly force small businesses to close.
Therefore, a definition of "charge nurse" has been added to
§l17.2, referencing this exception and a three-year phase-in
period has been provided in §117.44(c)(3) to allow an LVN to
function as a charge nurse during the graduated implementation
of the requirement that the charge nurse be an RN. The Board
of Health charged the department to monitor facilities during
this three-year period for evidence of any impact staffing levels
may have on patient care and outcomes.
Comment: One commenter acknowledged that "chief techni-
cian" and "dialysis technician" were defined in §117.2 and ques-
tioned why the technician who is strictly responsible for the wa-
ter treatment and equipment was not also defined.
Response: The qualifications of the person responsible for wa-
ter treatment are described in §117.44(f) relating to Qualifica-
tions of Staff. The purpose of defining a term in the definitions
section is to clarify terms used multiple times throughout the
document; the "technician responsible for water treatment" is
not repeated in more than one section of the rules. Subsec-
tion 117.44(f) adequately describes the qualifications of the wa-
ter treatment technician, and therefore the language was not
changed.
Comment: Regarding §117.2, one commenter suggested that
the definition of "dialysis" be corrected to include diffusion,
osmosis and ultrafiltration and to delete the word "convection."
Response: The department agrees in part. The definition was
changed to include diffusion, osmosis and ultrafiltration, but
the term convection was not deleted because convection is a
portion of the dialysis process.
Comment: Regarding §117.2, two commenters requested that
LVNs be deleted from the definition of "dialysis technician." One
commenter requested that different types of technicians (e.g.,
patient care, reuse, and water technicians) be recognized.
Response: The department agrees that LVNs and the different
types of technicians should be recognized. However, the Health
and Safety Code, Chapter 251 does not exclude LVNs in the
definition of dialysis technicians. Therefore the department
is not in a position to exclude LVNs from the definition in
the rules. This restriction, however, does not preclude LVNs
from providing vocational nursing as allowed by LVN licensing
law. The department has recognized water and mechanical
technicians in §117.44(f) and (g). Reuse technicians are
recognized in §117.33(c)(1) via reference in the rules to the
reuse guidelines published by the American Association of
Medical Instrumentation.
Comment: Regarding §117.2, one commenter requested clari-
fication in the definition of "dietitian" as to what constitutes one
year of experience for a dietitian and explained that registration
may require clinical experience, depending on the educational
level attained. One commenter requested that the definition be
amended to clarify that the one-year clinical experience require-
ment could only be fulfilled after the individual was licensed or
registered.
Response: The department agrees and added language to
clarify that the year of experience is to be obtained subsequent
to attaining eligibility for registration. The language was also
added to §117.44(d).
Comment: One commenter indicated that §117.2 should in-
clude a definition for "direct care staff" and questioned whether
this term includes such persons as the contract dietitian.
Response: The department disagrees and believes that the
dialysis community understands that the term "direct care staff"
includes those persons providing actual dialysis treatment, e.g.
patient care technicians, LVNs, and RNs, and therefore did not
add a definition of "direct care staff."
Comment: Regarding §117.2, one commenter suggested in-
cluding a definition of "full-time equivalent" as all facilities may
not use the same methodology to calculate this number.
Response: The department agrees and has added a definition
to explain that for the purposes of determining staffing ratios
under the licensing rules for ESRD facilities, one full-time
equivalent equals 2,080 hours per 12 consecutive months.
Comment: Regarding §117.2, two commenters requested
that "intermediate level disinfection" be defined; one of these
commenters also asked that the term "terminal cleaning" be
defined.
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Response: The department agrees. A definition for "intermedi-
ate level disinfection," was added to §117.2 and the term "termi-
nal cleaning" was deleted from the rules at §117.34(d)(2)(C)(iii)
and (iv)(III).
Comment: Regarding §117.2, one commenter stated that the
definition for "medical director" should require board certification
in nephrology, without mention of board eligibility or experience
as a director of a dialysis program.
Response: The department disagrees. The definition reflects
the input of the renal community to accept current medical
directors who are not board certified but whose experience in
dialysis qualifies them for the position of medical director. The
department does not believe that disqualifying current medical
directors from continuing in their roles based solely on the fact
that they do not hold board certification in nephrology would be
in the best interests of the dialysis community.
Comment: Regarding §117.2, one commenter stated that the
definition of "social worker" to have an MSW is unrealistic, citing
difficulty in acquiring social workers even at the bachelors level,
not to mention the MSW level.
Response: The department understands the commenter’s con-
cern. During the comment period, the department conducted
a survey of current dialysis facility staffing. Two hundred one
surveys were faxed out, 165 facilities returned the survey, for
an 80% response rate. Of the 165 responders, nine facilities
reported that they did not have an MSW available to provide
services. The department believes that facilities should con-
tinue recruitment efforts to find MSWs, and encourages al-
liances between facilities, colleges and universities, and so-
cial worker organizations in recruiting qualified social workers.
Given the complex psychosocial needs of many dialysis pa-
tients, the department believes that a bachelor’s level social
worker (BSW) has not received the training and education to
provide psychosocial services, and has not changed the defini-
tion. Sections 117.43(i) and §117.44(e) do not prohibit BSWs
from providing discrete services in the dialysis setting. Facili-
ties may continue to utilize BSWs in providing services such as
arranging transportation for patients to and from the facility and
financial assistance. Further, the department recognizes that
the Medicare Conditions of Coverage require the use of MSWs
as social workers; the HCFA has only waived this requirement
for individuals who were providing social services in dialysis fa-
cilities for one year before 1976. The department has amended
the definition of "social worker" in §117.2 and the qualifications
in §117.44(e) to be consistent with the HCFA regulations.
Comment: Regarding §117.2, two commenters expressed
concern that the definition of "social worker" will have a negative
effect on the provision of social work services to patients,
particularly to patients who live in the rural areas of Texas.
Response: The department disagrees with the commenters
and believes the requirement that an MSW be responsible for
the delivery of social services to patients will have positive
effects on patients. The delivery of social services described
in §117.43(i)(2) cannot be provided by an individual other than
an MSW. The social worker licensing program reports there
are LMSWs in 179 of the 254 counties in Texas. Review of the
listing by county finds LMSWs in many rural counties; there are
21 LMSWs in Angelina County for example. Facilities having
difficulty in recruiting MSWs should reconsider their recruitment
strategies, working conditions and salaries. Simply placing an
ad in the local paper may not attract the notice of a potential
candidate for a vacant MSW position; being required to co-
sign 200-300 patient record entries made by lesser prepared
persons might not be as professionally rewarding as providing
direct service to patients; and commenters have reported that
MSWs are being offered the beginning salary of a BSW.
Comment: Regarding §117.2, one commenter proposed to
change the definition of "social worker" to "a person who is
currently licensed as a social worker or social work assistant
under the Human Resources Code, Chapter 50 and who is
regularly supervised by a social worker who is licensed as
an MSW and who holds a masters degree from a graduate
school of social work accredited by the Council on Social Work
Education."
Response: The department disagrees with the proposed
change as it would not preserve the requirement for the MSW
to provide direct services to each patient.
Comment: Regarding the definition of "supervising nurse" in
§117.2, a commenter recommended that the ESRD experience
for the supervising nurse be reduced from 12 months to six
months. One commenter requested that the definition for
"supervising nurse" be consistent with the federal regulations.
Response: The department does not agree and has retained
the requirement of 12 months experience in the last 24 months
in the definitions at §117.2, but added language to allow
certified nephrology nurses or certified hemodialysis nurses to
substitute the current certification for the recent experience in
hemodialysis. While the current federal regulations require a
supervising nurse to have 18 months of experience as an RN
with six months experience in dialysis, the publicized draft of
the amended federal regulations expected to be proposed in
the near future, require at least one year of experience in
the nursing care of dialysis patients. The department chose
consistency with the draft federal regulations and has not
changed the language.
Comment: Regarding §117.2, 10 commenters asked that the
definition of "supervising nurse" be amended to allow the facility
to either meet the requirement or notify the department if a
qualified nurse was not available to take the position.
Response: The department disagrees and has not changed
the language. The commenters’ suggestion does not explain
the purpose of reporting inadequate staffing qualifications. The
department has addressed what may be the commenters’
concern by adding a three-year phase-in period in §117.44(c)(3)
to allow an LVN to function as a charge nurse during the
graduated implementation of the requirement that the charge
nurse be an RN.
Comment: Regarding §117.2, one commenter supported the
requirement of 12 months training in the definition of "supervis-
ing nurse," as this time will allow the non-renal nurse to acquire
knowledge relative to renal disease and the principles of dialy-
sis.
Response: The department agrees that the 12 months of
experience in the dialysis setting is important prior to the nurse
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taking on the responsibilities of supervising other renal care staff
and has retained the language.
Comment: Regarding §117.3(a), four commenters stated that
the renewal licensing fees were excessive, should be less, or
should not exceed the initial licensing fee; three of these four
commenters stated that all the licensing fees were excessive.
Two of these four commenters stated that the licensing fees
should be $150 to $200 per license which is sufficient for the
State of Rhode Island to operate its dialysis facility licensing
program.
Response: The department disagrees with the commenters.
The department is required to collect fees which are reasonable
and necessary to operate the ESRD facility licensing program.
The department’s ESRD facility licensing program will not be
funded by a source other than licensing fees. A $150 fee
may be sufficient to generate total revenues for the State of
Rhode Island to operate its licensing program regulating 11
facilities contained in an area the size of Harris County, Texas.
By contrast, the number of ESRD facilities in the State of
Texas totals 225 within a geographical area larger than the
country of France. The operation of a licensing program is
not limited to the review of a license application, fee and
accompanying documents. On-site licensing inspections and
complaint investigations are an integral and costly part of the
licensing program and are funded from licensing fees. The
department has established the fees based on the projected
costs of the program to perform all the functions of licensing.
As the licensing program is implemented and actual cost data
is collected, the department will be better able to determine
whether adjustment of these fee amounts is necessary to meet
the statutory language and the department’s responsibility to
enforce the statute.
Comment: Regarding §117.3(a), two commenters asserted that
licensing fees would make existing facilities less profitable and
would discourage the development of new dialysis facilities.
Response: The department recognizes that the statutory re-
quirement that the licensing program be fee-funded will be an
annual expense to facilities. The department believes that the
annual cost to a facility to pay the appropriate licensing fee is
reasonable and necessary to operate the ESRD facility licens-
ing program. In turn, the department will operate a licensing
program to ensure the provision of safe and effective care of
dialysis patients in Texas. The information the department has
received related to cost/reimbursement data for the provision of
dialysis services demonstrated that the annual cost to a facility
as a result of paying the appropriate licensing fee is not an un-
reasonable burden to the profit margin in the ESRD industry.
Comment: Regarding §117.3(a)(3), one commenter asked why
a design and space inspection would be needed for a change
of ownership and not a health and safety inspection.
Response: The department agrees that this rule needs clari-
fication and corrected the omission in §117.3(a)(3)(A) and (B)
and §117.13(d). Either or both types of inspections may be
conducted in the event of a change of ownership, depending
upon the need and the discretion of the department.
Comment: Regarding §117.11, one commenter asked if each
facility needs to apply for an initial temporary license, and if
so, when is the application required and whether the temporary
license is good for only six months.
Response: Every facility will need to apply for an initial
temporary license beginning in July 1996. In August 1996, the
department will be conducting workshops for ESRD facilities.
Staff will be available and procedures set up to assist with
completing the licensing applications and to potentially issue
the initial temporary licenses at the conclusion of each of
these workshops. Applications may also be returned to the
Health Facility Licensing Division of the department by mail.
Each current facility will need to have a temporary license
by September 1, 1996. Each temporary license period is six
months. A health and safety survey must be conducted before
the initial annual license may be issued. For the initial year
of the licensing program, approximately one-half of the facilities
will be issued a second temporary license in March 1997, as the
department will not be able to complete surveys of all current
dialysis facilities within the first six-month period (September
1996 through February 1997).
Comment: Regarding §117.11(e), one commenter asked why
a fire inspection report is not required for an initial facility, but
is required for facilities renewing a license.
Response: The department agrees that this was an oversight
and has added §117.11(e)(9) to require initial applicants to sub-
mit an approved fire inspection report from the local fire authority
having jurisdiction over the facility that is dated no earlier than
12 months prior to the date of application. The department also
added this language to §117.13(c), reorganizing the subsection
for clarity, and to §117.13(d).
Comment: Regarding §117.11(e)(5), one commenter ques-
tioned if the requirement for the attestation regarding the com-
pletion of competency training for dialysis technicians refers to
patient care technicians only.
Response: The notarized attestation refers to all dialysis
technicians, as the term "dialysis technician" is defined in
§117.2. Section 117.2 defines a "dialysis technician" as an
individual who is not an RN or physician who provides dialysis
care under the supervision of an RN or physician. This
definition does not include mechanical or reuse technicians if
these persons do not or will not provide dialysis patient care
at any time. In addition, the department has amended the
language at §117.11(e)(5) and §117.15(g) to clarify a facility’s
responsibilities to comply with the rules relating to dialysis
technician training and competency evaluation.
Comment: Regarding §117.11(e)(5), one commenter ex-
pressed concern that new facilities will not have hired and
completely trained all of their patient care staff at the time
of their application, yet would be required to attest that the
technicians had completed training by the time the facility
begins providing service.
Response: The department disagrees with the commenter’s in-
terpretation of the rule language to mean that a facility may not
receive a license until it can attest that it has dialysis techni-
cians on staff who are trained and determined competent. The
attestation in the rule language does not require the facility to
have dialysis technicians on staff as a condition for licensure.
The department recognizes that the patient care staff of facil-
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ities initiating dialysis services after September 1, 1996, may
be limited at first to RNs and dialysis technician trainees under
the supervision of an RN or physician until those trainees qual-
ify as dialysis technicians. For these facilities, the attestation
may simply state that the facility has no dialysis technicians on
staff and is in the process of training or testing individuals as
dialysis technicians in accordance with Subchapter E. The de-
partment believes that facilities may not allow untrained staff
to function as dialysis technicians. A facility training individu-
als with previous dialysis experience would be using RNs for a
minimum of two weeks until the trainee passes a written exam
covering the required curriculum content and successfully com-
pletes a competency skills checklist. However, the department
has amended §117.15(g) to address the transition of existing
facilities in meeting the dialysis technician training requirement.
Comment: Regarding §117.11(e)(6), one commenter ex-
pressed uncertainty as to the meaning of "organizational
structure" and asked the difference in this term and the "list of
management and supervisory personnel."
Response: The department agrees that the rule needs clarifi-
cation and has added language to clarify that the organizational
structure refers to the facility’s ownership structure. Language
was also added to further describe the ownership information
to be provided to the department.
Comment: Regarding §117.11(e)(8), one commenter ques-
tioned why the department should be involved in tax collection
issues.
Response: The department is required to follow and enforce
all state laws. This requirement is based on the Business
Corporation Act, §2.45, which requires that licenses not be
issued or renewed if a corporation is delinquent in payment
of the franchise tax referenced in the Tax Code, Chapter 171.
Comment: Regarding §117.11(g) and (h), one commenter
suggested that the presurvey conference and the design and
space inspection be conducted at the same time.
Response: The initial surveys of existing facilities will not re-
quire a design and space inspection since they are "grand-
fathered" regarding those requirements. After September 1,
1996, the department’s Health Facility Licensing Division Ar-
chitectural Section will be responsible for design and space
surveys of new facilities and new modifications or renovations.
These surveyors are not qualified to provide guidance or answer
questions concerning the other provisions of the rules, and thus
could not provide the presurvey conference at the time of the
design and space survey.
Comment: Regarding §117.11(g), one commenter asked if
existing facilities would need to attend a presurvey conference.
Another commenter asked for clarification as to the location of
the presurvey conference and requested that the information be
provided by phone or in writing.
Response: All facilities will be required to attend a presurvey
conference. Department policy for presurvey conferences di-
rects that these instructional sessions will normally be provided
at the zone offices. However, the department has scheduled
workshops which will serve as presurvey conferences on Au-
gust 1, 1996, in Austin; August 6, 1996, in Arlington; and August
8, 1996, in Houston. Facilities unable to send representatives
to one of these workshops will be required to attend a presurvey
conference(s) which will be scheduled in a zone office after the
needs are determined. The purpose of a presurvey conference
is to ensure that facility representatives understand the require-
ments of these rules and have an opportunity to have questions
answered in order to allow them to make corrections to planned
operations and to prevent deficiencies at the survey. The aver-
age length of a presurvey conference for Medicare certification
for a dialysis facility is three hours. While in some instances a
presurvey conference might be conducted by phone, providing
such information in writing would not allow the interchange of
questions and answers, which is central to the concept of the
presurvey conference.
Comment: Concerning §117.11(i), one commenter stated that
this provision implies that the department has six months to
issue a permanent license and expressed concerns that there
would be unwarranted delays in licensing, and result in delays
in certification. The commenter explained that facilities cannot
operate if not certified for reimbursement by Medicare, thus a
temporary license without certification would serve no purpose
to the facility.
Response: A survey to ensure that the physical plant meets the
minimum standards for design and space must be conducted
for facilities completing construction after September 1, 1996.
A temporary license will be issued at the successful completion
of that survey. The health and safety survey to review the
other minimum standards of these rules and the requirements
for the dialysis technicians, cannot be conducted unless the
facility has a temporary license. The department believes that
the licensing and certification surveys will usually be conducted
simultaneously; however, delays in initial certification survey
federal funding may sometimes prevent the licensing surveyor
from also performing the initial certification survey. State law, as
of September 1, 1996, requires that all facilities which provide
out patient dialysis be licensed. The department recognizes
that the costs of providing dialysis compel Medicare certification,
however there are no laws requiring facilities be certified. No
change was made.
Comment: Regarding §117.12, one commenter supported the
annual renewal of licenses for all outpatient centers to ensure
that the intent of House Bill 1023 and the rules are maintained.
Response: The department appreciates the commenter’s sup-
port. The licensing statute requires annual renewal of licenses
as a condition for a facility’s continued operation.
Comment: Regarding §117.12, one commenter expressed
confusion regarding when the license will be due for renewal.
Response: The department recognizes and understands that
the start-up of any licensing program may breed confusion. The
staff of the Health Facility Licensing Division who are respon-
sible for reviewing license applications and issuing licenses to
ESRD facilities are also responsible for reviewing license ap-
plications and issuing temporary initial, annual and change of
ownership licenses to approximately 3,500 ambulatory surgical
centers, home and community support services agencies, hos-
pices, abortion clinics, and birthing centers. Staggered license
renewal dates are critical to distribute the workload evenly
among a fixed number of department staff and to provide for
a more timely issuance of licenses for all licensed facility types.
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